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BEFORE THE POLLUTION CONTROL BOARD ~r~CE1VED
OF THE STATE OF ILLINOIS RKS OFFICE

MAY 1120
[N THE MATTER OF: )

STATE OF ILLINOIS
PROPOSED AMENDMENTS TO: ) ~OllUtiOflContt~OJBoard
REGULATION OF PETROLEUMLEAKING ) R04-22
UNDERGROUNDSTORAGETANKS ) (USTRulemaking)
(35 ILL. ADM. CODE732), )

)
IN THE MATTER OF: )

)
PROPOSEDAMENDMENTS TO: )
REGULATION OF PETROLEUMLEAKING ) R04-23
UNDERGROUNDSTORAGE TANKS ) (USTRulemaking)
(35 ILL. ADM. CODE734) ) Consolidated

)
TESTIMONY OF VINCE E. SMITH FOR THE ENVIRONMENTAL PROTECTION

AGENCY’S PROPOSAL TO ADOPT AMENDMENTS TO
35 ILL. ADM. CODE 732 AND THE ENVIRONMENTAL PROTECTION

AGENCY’S PROPOSAL TO ADOPT 35 ILL. ADM. CODE 734

My name is Vince Smith. I am employedwith the CW3M Companyas the senior

environmentalengineer. I havebeenin my currentpositionsinceJune2000. Prior to assuming

my currentposition, I was employedby the City of Springfield, Illinois, Departmentof Public

Works, the Illinois DepartmentofNuclearSafety,andAlpha Testing, Inc. I receiveda B.A. in

Mathematicsfrom Culver-StocktonCollegein 1984 and a B.S. in Civil Engineeringfrom the

UniversityofMissouri — Rolla in 1985. I ama RegisteredProfessionalEngineerin the Stateof

Illinois. My resumeis attached.

Thetestimonywaspreparedwith the assistanceof Carol L. Roweand JeffreyWienhoff

of CW3M Companywho are available to assist with providing information during today’s

proceedings.Ms. Roweis an Illinois LicensedProfessionalGeologistand Mr. Wienhoffis an

Illinois EnrolledProfessionalEngineerIntern. Theirresumesarealso attached.



CW3M Company,Inc. is anenvironmentalconsultant,whichhasbeendoingLUST work

sincethe companywascreatedin 1991. CW3M hastheequipmentandabilities to perform tank

removals,excavations,groundwatertreatmentand soil vapor plant constructionand operation,

bioremediation,landfarming,and demolition work in-house. Typically, CW3M subcontracts

laboratoryservices,drilling, aportionofthe trucking,andlandfill disposal. Manyofourclients

own a single facility, and are located in remote parts of the state, not close to landfills,

consultants,orotherservices.

Thepre-filed testimonyoffers commentson the proposedtechnicalmodificationof 732,

creationof 734 and extensivetestimonyagainstSubpartH: Maximum PaymentAmounts. The

basisfor our testimonyagainstthe ratesproposedstemsfrom seriousconcernsregardingthe

collection and evaluationof datautilized to support the ratesas well as a concernthat the

streamlinedapproachmissespaymentfor vital componentsof LUST work. The spreadsheets

that havebeenmadeavailablefor inspectionhaverevealedseriousflaws in theselectioncriteria,

theageofthedata,the input ofdataandthestatisticalevaluation. TheAgencyhasnotpresented

a clearrationalefor its statisticalformulas. In somecasesthatwereusedto developratesin the

proposedrules,theAgencyonly usesan average,while othertimes, themedianvalueis selected,

or the averageplus one standarddeviation is usedas the basis for rate setting. From the

Agency’spre-filed testimonyand discussionduring theMarch 15, 2004hearing,it appearsthat

the agency’sintent wasto useratesconsistentwith historically approvedratesandthat 90%of

costswould fall into theapprovablerange. However,ourevaluationoftheratesand supporting

dataindicatestheoppositeis in fact true.

CW3M acknowledgesthatthedata,in theform ofbudgetsandreimbursementrequests,is

presentedto the Agency in various formats and that they have had difficulty in correctly
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extrapolatingthe information. Errors havebeencarriedforward in the ratecalculations. The

collection of meaningful dataand proper evaluation of the data is an essentialelement to

establishingameansof determiningreasonableness.

In theAgency’sattemptto streamlinethereviewprocess,theyhavecreateda systemthat

is discriminatoryto owners/operatorsacrossthe statewho arenot locatedin closeproximity to

consultingor clean-upcontractors,landfills, etc. The effort to simplif~’the processresultedin

the Agency’s creation of lump sum maximum valuesfor activities conductedto meet the

technicalrequirementsof 732 and 734. The lump sum valuesarearbitrary, lackunderstanding

orconsiderationofsitevariations,andactualclean-upcostsandarebaseduponseverelyflawed

methodswith no supportingevidence. The lump sum valuesexacerbatedthe alreadyflawed

underlying maximum rates, which incorrectly representstrue costs and were improperly

calculated. Evenwhen the Agency relied on publishedestimatorguides, they miss-usedthe

guides.

While we agreethat efforts to streamlinethe programarebeneficial to the Fund, the

Agency’soversightefforts,andconsultant’scompliancework, themeansof streamlininghasnot

beenwell thoughtout andwebelievewill havelong termnegativeeffectson theentireprogram.

The ratestructureasproposed,will ultimately leadto failure of the program. Smallerowners

andoperatorswho mustrely on theFundto afford correctiveaction would no longer beable to

cleanup theirsites if the proposedratesareadoptedbecausetoo many of theircostswould not

be reimbursable. Illinois has come a long way and has achievedtechnical superiority in

compliancewith LUST regulations. Cost cutting will result in less field oversight to assure

complianceand technicalreportswhich are less comprehensivethan thosethe Agency reviews

today. Theold adage,“you getwhat you pay for” is applicableto thisprogram.
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OSHA requirementsdictatethat all excavationsbe conductedunderthesupervisionofan

excavationcompetentperson. CW3M’s field practiceshave combined the requirementsto

incorporatethe excavation-trainedperson’sresponsibilitieswith thoseof technical oversight.

Suchpersoncannotbeperformingequipmentoperationsor otheractivities,which requiretheir

undivided attention and would not allow them to be observing all on-site activities. UST

removal operationsrequire considerablymore observanceof all activities being conducted,

includingexcavationandconfinedspaceactivities. If consultants,UST removalcontractors,and

excavationcontractorsare requiredto limit requiredpersonnelfrom thejob sites to meet the

Agency’s budgetarynumbers,seriousviolations of OSHA and otherregulationswill occur and

couldresultin seriousinjuries, deathandpenalties.

During the March 15, 2004 presentationof Agency testimony and the subsequent

questionperiod,Mr. JayKochof United ScienceIndustries,Inc. suggestedthat the Agency, in

conjunctionwith theconsultingindustry,developameansof gatheringcost datain a formatthat

couldbe accuratelyandstatisticallyanalyzed. TheAgencyrespondedthattherewasnot timefor

such an exercisebecause,due to Fund solvencyconcerns,actionswere neededimmediately.

This statementis in conflict with variousotherstatementsandfactsregardingtheproposedrates

andFund solvency.

The Agency’s emergencyneed for rate setting is self-inflicted. By and large, the

consultantswho performLUST work havebeengoodstewardsofthe Fund. Largedropsin the

balanceoftheFundhavenot beencausedby consultants,but by Statereallocationof themoney.

We understandthe State’sbudgetarycrisis, but pleasedon’t blame Fund declineson abuse

causedby consultants. The Illinois State Legislatureincreasedthe maximum amountpayable•

from theFund for eachoccurrencefrom $1 million to $1.5 million. Increasedcostsassociated
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with remediationof LUST sites were the driving force for increasingthe maximum amount.

However,theAgency’sproposalfurtherreducesthe amountspayable,in directconflict with the

intentionoftheStateLegislature.

CW3M hasseriousconcernsregardingtheAgency’sproposedauditingprocedures.The

languagein the Act allows the JEPA to audit information that was submittedto IEPA, as

necessary,to determinethat thedocumentunderreviewis completeandaccurate.The language

in the proposedrule indicatesthat the IEPA’s interpretationof the Act is that they can do

whatever,to whomever,whenever. CW3M concursthat some recordsshould be retained,but

contendthat the regulatedentity, which is the owner / operator,shouldbe the keeperof the

records. If the Agency wishesto periodically verify hours or othercosts,particularly if they

have reasonto suspectillegal activities, the Agency alreadyhas the ability to obtain the

information. Thereare currently mechanismsavailable for the Agency to collect necessary

documentation(i.e. deny paymentor approvaluntil theproperdocumentationis submitted),or

investigatepossiblefraud. If fraud or criminal acts aresuspected,they should be investigated

throughthe Illinois Attorney General’soffice andthe Illinois StatePolice, who areauthorized,

qualified,andtrainedto conductsuchinvestigations.

Detaileddiscussionsregardingthetechnical and fiscal componentsof the proposed734

regulationsand modificationsPart 732 havebeenpresentedin CW3M’s pre-filed testimonyfor

the May 2004 hearing. My colleaguesand I are availableto answerquestionsregardingour

opinionsaspresentedin our testimony. We thank the Board and partiespresentfor their time

and efforts dedicatedto this rulemakingprocedure.

218457v1

5



BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

IN THE MATTER OF:
)

PROPOSEDAMENDMENTS TO: ) R04-22 E%VCD
REGULATIONSOF PETROLEUMLEAKING ) (UST RuIemakinflC~RKsOFFICE
UNDERGROUNDSTORAGETANKS (35 )
ILL. ADM. CODE732 ) MAY ~~2t3Ok

IN THE MATTER OF: )
) R04-23

REGULATIONS OF PETROLEUMLEAKING ) (UST Rulemaking)
UNDERGROUNDSTORAGETANKS ) Consolidated
(PROPOSEDNEW ILL, ADM. CODE734 )

CW3M COMPANY, INC.’S PREFILEDTESTIMONY AND
GENERAL COMMENTS ON THE ENVIRONMENTAL PROTECTION
AGENCY’S PROPOSALTO ADOPT35 ILL. ADM. CODE 734 AND TO

ADOPTAMENDMENTS TO35 ILL. ADM. CODE732



APPENDICES

ATTACHMENT A Resumes

APPENDIX A CW3M Companyvs. IEPANo. 03-MR-0032
APPENDIX B EnvironmentalJustice
APPENDIX C StatisticalDemonstration
APPENDIX D Porosity,Void Ration, andUnit Weight ofTypical Soils in

NaturalState
APPENDIXE USEPADOCUMENTATION
APPENDIX F “How to Selectan EnvironmentalConsultant”
APPENDIX G CorrectedIEPA Spreadsheets
APPENDIX H PCB92-31
APPENDIX I CW3M ExamplesSite-SpecificApprovedCosts
APPENDIX J CW3M ExamplesIllinois Departmentof Transportation

2003 AwardedRates
APPENDIX K National ConstructionEstimatorInstructionsand

Explanations
APPENDIX L Comparisonto CECI Ad-Hoc Committee
APPENDIX M Agency PersonnelAffidavits
APPENDIXN HistoricRateSheetEvaluation



PROPOSEDNEW 35 ILLINOIS ADMINISTRATIVE CODE734 CW3M
Company

GENERAL COMMENTS

I. STATEMENTS OF REASONS
A. Factsin Support,PurposeandEffect

1. Background

TheAgencystatesthattheproposedamendmentsto 732 andthecreationof734 arein
responseto PublicActs 92-0554and 92-0735.However,only aportionofthe
amendmentsarerelativeto PublicActs 92-0554and92-0735andthemajority of changes
arebeyondthoserequiredto respondto PublicActs92-0554and92-0735.

The Agencyindicatesthattheotheramendmentsaredesignedto streamlinethe
reimbursementprocess.CarefulreviewoftheAgency’sproposedchangesindicatesthat
adoptionofthechangeswould be detrimentalto UST ownersandoperatorsaswell as
consultantsandcontractorswho providetherequiredtechnicalandregulatoryassistance.
In theAgency’sattemptto streamlinethereviewprocess,theyhavecreatedasystemthat
is discriminatoryto owners/operatorsacrossthestatewho arenot locatedin close
proximity to consultingor clean-upcontractors,landfills, etc. Theeffort to simplify the
processresultedin theAgency’screationof lump summaximumvaluesfor activities
conductedto meetthetechnicalrequirementsof 732 and 734. Thelump sumvaluesare
arbitrary, lackunderstandingor considerationofsitevariations,andactualclean-upcosts
andarebaseduponseverelyflawedmethodswith no supportingevidence. Evenwhen
theAgencyrelied on publishedestimatorguides,theymiss-usedtheguides. In general,
thetechnicalrequirementsareplacedin conflict with thefiscal limitations. An
owner/operatorwill notbe ableto meetthetechnicalrequirementsoftheAct giventhe
lump sumamountsproposed.Further,the lump sumvaluesproposedby theAgencywill
forceowner/operatorsto leavesitesunremediated,particularlythosewith groundwater
contamination,or thosenot locatedin closeproximity to necessaryservices.

TheAgencyis proposingto eliminatethemajority ofbudgetingbasedupon“time and
materials”estimating. This is grosslyinaccurateand discriminatoryto a largepercentage
of owners/operators.Severalexamplesarepresentedto illustratethis point. Further,the
processof collectingand statisticallyanalyzingthedatausedby theAgencyto develop
ratesandlump sumsis unscientific,inaccurate,andmisleading.

TheAgency’shasteto draft newregulationsto “simplify” budgetingandreimbursement
claimsis completelylackinganyrealworld experienceor knowledgeof the effort and
costsassociatedwith work, or thecomplexitiesor uniquecharacteristicsof eachsite.
Numerousrequirementssimply cannotbe accomplishedgiventheshort-sightedlump
sums. TheAgency’szealto limit appealsfor reimbursementclaimshasleadto a
proposalthat will severelyreducethenumberand extentof USTclean-upsacrossthe



State. Thehigh rateofappealsis adirectresultof theIEPA’s recentpracticeofimposing
maximumlumpsumvaluesalthoughno suchruleis in effect.

TheAgency’sproposedmaximumallowableratesandlump sumcostsfor activities will
ultimately leadto lackofproperfield supervisionfor investigativeandcorrectiveaction
work. Thehourlymaximumratesarein conflict with the lump sumallowablecosts;to
conducttherequiredwork usingpersonnelratesat or belowthemaximumhourly ratesdo
not equateto themaximumlump sumvaluesfor activitiesusingestimatedtimes to
conducteachtask. Accordingly,properfield supervisioncannotbe conducted.Lackof
supervisionseriouslyjeopardizestheintegrityof sampling,resultsand assurancesthat the
work wasconductedin accordancewith theapprovedplanandtheregulations.Further,
lackofsupervisorypersonnelcould resultin seriousOSHA violations andpotential
injury to on-sitepersonnelor nearbyresidencesandproperties.

OSHA requirementsdictatethatall excavationsbe conductedunderthesupervisionofan
excavationcompetentperson. CW3M’s field practiceshavecombinedtherequirements
to incorporatethe excavation-trainedperson’sresponsibilitieswith thoseof technical
oversight. Such personcannotbe performingequipmentoperationsor otheractivities,
which requiretheir undividedattentionandwould not allow themto be observingall on-
siteactivities. UST removaloperationsrequireconsiderablymoreobservanceof all
activitiesbeingconducted,including excavationandconfinedspaceactivities. If
consultants,UST removalcontractors,andexcavationcontractorsarerequiredto limit
requiredpersonnelfrom thejob sitesto meettheAgency’sbudgetarynumbers,serious
violationsof OSHA andotherregulationswill occurand could resultin seriousinjuries,
deathandpenalties.

TheIllinois StateLegislatureincreasedthemaximumamountallowablefor each
occurrence.Increasedcostsassociatedwith remediationof LUST siteswerethedriving
force for increasingthemaximumamount. However,theAgency’sproposalfurther
reducestheamountspayable,in directconflict with theintentionof theStateLegislature.

Theprimaryunderlyingflaw in theAgency’sproposalis that it doesnotpresent
anywherethecompletemethodsutilized to createits lumpsumorhourly maximumrates.
Throughdepositiontestimonyfor CW3M Company,Inc. v. Illinois Environmental
ProtectionAgency,DocketNo. 03-MR-0032, Circuit Court of SangamonCounty,
Illinois andin Illinois Ayers Oil Companyv. Illinois EnvironmentalProtectionAgency,
PCBNo. 03-214,fundamentalflaws werediscoveredin themethodsusedby theAgency
to determinereasonablenessof rates. It standsto reasonthat,sincetheratesproposedin
Part734 areevenlowerratesthanonesutilized lessthanoneyearago,that theflaws
havebeencompounded.TheAgencyfailed to collectand statisticallyanalyzedatato
developits rates. As theunderlyingdatais notevenpresentedfor reviewanddiscussion
in this proposal,theIEPA is attemptingto proceedunchallenged,certainthat if the
IEPA’s processwasto be closelyscrutinized,it would be thrownout asinvalid. During
cross-examinationofMr. BrianBauer in Illinois Ayers v. LEPA, PCBNo. 03-214 (p.
224),Mr. Bauerstatesthat he hasbeeninvolved in developmentoffive or six ratesheets.
Hesaidthat he pulled numbersfrom budgetsthat wereeitherapprovedor approvedas
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modified CW3M v. IEPA, DocketNo. 03-MR-0032. Circuit Courtof Sangamon
County.Illinois (p. 22 ofdeposition),thus ratesabovetheapprovednumberswerenot
usedto developtheratesheetsandtheratesheetsdo not representthe full rangeof the
ratessubmittedto theIEPA.

Thepreviousratessheetsshouldbe providedby theAgencyto the Boardfor this
rulemakingproceeding.Theseratesheetscould thenbe reviewedandevaluatedto
determineif theproposedratesareconsistentwith thepreviousratesheetsdevelopedby
theAgency. Althoughnoneof thepreviousratesheetswentthroughformal rulemaking,
they wereallegedlycreatedusing theAgency’savailabledata. Mr. Bauerfurtherstates
that no oneelseat theAgencyor any outsidestatisticalprofessionalshavereviewedthe
ratesheets,the input dataor theproceduresusedto evaluatethedataandthat thereis no
reasonfor anyoneelseto reviewthedatafor accuracyor validity (Illinois Ayersv. IEPA,
PCBNo. 03-214). Given themathematicalandstatisticalquestionsanderrors,CW3M
believesthatproposinga ratestructureis premature.CW3M believesthatthepractice
andthe proceduresusedto setratesshouldfirst be evaluatedthroughrulemaking. It
would not be necessaryfor theAgencyhaveactualratesreflectedin 732 and734,
however,theproceduresto developsuchratesshouldbe partof theregulations.The
ratesthemselvescouldbe publishedasguidance,allowing theAgencyto make,at a
minimum, annualinflationaryadjustments,orpriceadjustmentsdueto outsidefactors
suchasnewfees,without going throughrulemakingeachtime. Theproceduresto
developratesarethemostcritical elementandshouldbe thefocusof theseproceedings.

ThroughouttheAgency’s testimonyduringtheMarch 15, 2004,hearing,claimswere
madewhich lackedeithersupportingdocumentationor which werenot scientifically
defendable;randomlyselectedsampleswerenot random,averagesaccountedfor more
than50%ofthedata,and recentlycollecteddatameanswithin thepastthreeorfour
years. The ratesheetwasdevelopedandpreparedsecretly,andasadditional information
is released,theentireratedevelopmentprocessusedby theAgencybecomesmore
suspect.

In Doug Oakley’stestimonyin RiverviewFS. Inc. v. Illinois EnvironmentalProtection
Agency, PCBNo. 97-226(pages29-33HearingTranscripts),aguidanceexcavationand
disposalrateof $50percubicyardwasdevelopedin 1993, andwasadjustedupwardsto
$55 in aboutthreeyears. A guidanceratewasnot themaximumallowablerate,butwas
intendedto be a rateator below which claimsweredeterminedto be immediately
approvable,abovewhich requiredatimeandmaterialsreview,which mayor maynot be
approvable.For comparisonpurposes,theinflation factorproposedby theAgencyin the
ErrataSheetcanbe usedto comparethe 1996guidanceratewith thecurrentlyproposed
maximumrate. Conservativelyassumingthe$55 ratebeganattheendof 1996,the
Implicit PriceDeflatorfor theGrossNationalProductwas95.054on January1, 1997,
while it was 106.162on October1,2003,the$55 guidancerateshouldnow be $61.43,
insteadof the$57 proposedasamaximumallowablerate.

Foryears,peopleoutsidetheAgency,andevensomewithin theAgency,wereleadto
believethat theratesdevelopedby theAgencyweredoneusingscientificmethodsto
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analyzetheinformationsubmittedto theAgency. Now, theAgencyhasadmittedthat the
rateswere not developedusingrandomselection.Forthefew ratesthatthe Agencyhas
submittedany supportingdocumentation,mathematicalerrorsareapparentin that
documentation,and,insteadofjustifying theproposedrate,additional questionsare
raised.

Anotherbeliefwasthattheratesrepresentedan averageplus onestandarddeviationof
budgetsor costssubmitted,which would includeroughlyfive of everysix submittals.
Now, it is apparentthat someof theproposedratesJEPAhasbeenusingaresimply
averages,or in somecases,lessthanaverages.In theAgency’s testimonyathearing,
somehowup to 90%of all costscan be includedin an average(transcriptp. 299),
althoughthis is highly improbable.Althoughnot clear, someof theratesappearto have
been“created”, andthendatato supportthemwasprepared.While Mr. Chappelstatedat
hearingthat thereviewedthebudgetsas submitted(transcriptp. 282),Mr. Bauerin a
previousdepositionstatedthecostsweretakenfrom budgetswhich were approvedor
approvedwith modifications(CW3M Company.Inc. v. Illinois EnvironmentalProtection
Agency,BauerDeposition,page22, December2003). Mr. DougClay statedduring the
March 15, 2004hearingthat theproposedratesareconsistentwith rateshistorically
approvedby theAgency(In theMatterof: ProposedAmendmentsto Regulationsof
PetroleumLeakingundergroundStorageTanks35111. Adm. Code732 andIll. Adm.
Code734 (Consolidated).R04-22andR04-23, Illinois Pollution Control Board,
Testimonyin Supportof TheEnvironmentalProtectionAgency’sProposalto Amend35
Ill. Adm. Code732, March 5, 2004.)andthecostsincurredby consultantsto perform
correctiveactionwork would be in line with theproposednumbers(transcriptp.80 &
299). CW3M strenuouslydisagreeswith that statementandcontendsthat theproposed
ratesaresignificantly lower thanratespreviouslyorhistorically approvedby theAgency.
Historically,theAgency wouldallow for highercostswheresiteconditionsor site-
specificvariablescreatedhighercosts. Furtherdiscussionis providedin ourcomments
regardingSubpartH and examplesarepresentedin AppendixIto illustratecosts
previouslydeemedreasonabledue to siteconditionsor locations. Mr. King’s testimony
andresponsesto stakeholders’questionsalsocontradictsMr. Clay’s assertionthat the
proposedratesareconsistentwith historicallyapprovedrates. Onpage59 oftheMarch
15, 2004 transcripts,Mr. King statesthat theAgencyhas“looked to narrowwhat the
scopeof what wasreimbursed”,therebyreducingthereasonableamounts.

In theAgency’stestimony,it wasimplied that public sectorinput wassought,and
includedin thecreationofsomeof the limits. It wasassumedthat thepublic sector
entitiesthat wereconsultedapprovedof theproposedlimits. Now it is clearthatthe
Agencyobtainedinformationfrom thepublic sector,only to reducetheratesor number
ofhours,yet still claim thepublic sectorprovidedthenumbers. Similarly, numbers
obtainedfrom publishedestimationguidesaretakenout ofcontextandusedimproperly.

Similarly, theAgencyhasforgottenor ignoredthattheBoardsetarateof 1.68 tonsper
cubicyard ofsoil duringthelast revisionofthe732 regulations.TheAgency’sproposed
regulationsremovethereferencesto 2.0 g/cm3(1.68)andreplaceit with 1.5.
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Additionally, theAgencyhasinsertedinvasiveauthorityto auditproceduresbecauseof
rumorsandinnuendowhich theyhaveheardin orderto inspectconsultants,yet atthe
sametime theywill not to let anyoneinspecttheir work.

Inconsiderationoftheaforementionedreasons,thecredibility ofany oftheproposed
maximumpaymentamountsis questionable.After reviewingtheexisting regulationsand
theAct, no referencesto ratesetting,or limiting overall expendituresfrom theFundwere
found. TheAct statestheAgencyis supposedto follow aprocedurepromulgatedby the
Board (57.7(c)(3),PA 92-554). The regulationscurrentlystatetheAgency is to
determinereasonablenessby reviewingeachelementnecessaryto accomplishaparticular
task. Theimplementationof lumpsummaximumratesandhoursdo not comply with the
currentlyrequiredreviewprocess.In contrastto thecurrentprocedure,theAgencyis
proposingto removeeventhedefinition of “line item estimate”from theproposed
regulations.

TheAgencyhasattemptedfor manyyearsto developreasonablenessguidelinesagainst
which to reviewbudgetsandreimbursementclaim submittals. Thedifficulty in trying to
establisha protocolis acknowledged.But ratherthanattemptingto dealwith site-
specific variables,theAgencyhastried to simplify theprocessby creatinglump sum
arbitraryrates. TheAgencystatesin STATEMENT OF REASONS,SYNOPSISOF
TESTIMONY, AND STATEMENT REGARDINGMATERIAL INCORPORATEDBY
REFERENCE,I. STATEMENT of REASONS,B. TechnicalFeasibility andEconomic
Reasonableness,2. EconomicReasonableness,that adoptionofPart734 will bea cost
savingsto theAgencyandreducethenumberof appealsto theBoard. Yes, in fact, the
numberof appealswould be dramaticallyreducedastheowneror operatorwould no
longerhaveanyrecourseto recovercostsdeemedunreasonableby theAgency. If Part
734 is adopted,theAgencycanhide,protectedfrom scrutinyfor its developmentof rates
andproceedunquestioned.TheAgencyis attemptingto legitimize its flawedrate
developmentprocessusing theBoardandfailing to discloseits methods.This is the
majorconcernof this Part. Underappeals,theAgencyis forcedto discloseits methods
for determiningreasonablenessandmustbeaccountablefor its decision-making.Under
theproposedSection734 andmodificationsto Section732, thereis no accountabilityfor
theAgency.

Further,CW3M contendsthatif theAgencydidn’t utilize theproposedratesor if it used
its previousratesasguidanceratherthanlaw, thenumberofappealsbeforetheBoard
would be greatlyreduced. On page78 of theMarch 15, 2004hearingtranscript,Mr.
DougClay conveyedthat theAgencyis seeingincreasedcosts,increasednumberof
hours, implying that consultantsare“pushingtheenvelopemoreandmoreasto what I
would maybecharacterizeasseeingmoreabusesor attemptedabuses....”(transcriptp.
78). Throughoutthetestimonyandsubsequentdiscussions,theAgencyindicatedthat
734 wouldstreamlinethereviewprocessandthat theAgencyhad beenoverwhelmed
with budgetsubmittalsandamendments.It is theopinionof CW3M that over thepast
two to threeyearstheincreasein budgetsubmittalsis likely to be directly correlatedwith
theAgency’suseof its internalratessheetaslaw. WhentheAgencyissuesareview
letterandmakesdeductionsto proposedbudgetamounts,a statementis alwaysaddedto
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thedescriptionofthedeductions,which reads,“Pleasenotethat additionalinformation
and/orsupportingdocumentationmaybe providedto demonstratethat thecostsare
reasonable”.Accordingly,consultantswill submitabudgetamendmentalongwith
justificationfor thecosts,assumingthat theAgencyis sincereandwill re-evaluatethe
proposedcosts. However,over thepasttwo to threeyears,projectmanagershave
refusedto reconsidera rateor costbecausetheratesheetwas usedaslaw, eventhough
theyaretelling consultantsadditionalor supportingdocumentationcanbesubmittedto
supporttheproposedcost. CW3M hason manyoccasionssubmittedsupporting
documentationandhadcostsrejectedasecondor third time;with eachrejection,the
Agencycontinuesto tell us that wecansubmitadditionalinformationto supportour
costs. SotheAgencyhascreatedthis swampofbudgetamendmentsby theirown
actions,which weremledas illegal useofratesheets.Basedon CW3M’s experience,the
contentionthat consultantsare“pushingthe envelope”is not true, consultantsaremerely
respondingto Agencydeductionsandimplicationsthat additional submittalswould
remedythesituationhasleadto theanimosityapparentattheMarch 15, 2004hearing.

By proposingrates,theAgencyshouldbe requiredto discloseall dataandstatistical
methodsutilized in determiningthereasonablenessoftheratesproposed.

Throughdepositiontestimonyfor CW3M v. JEPA,DocketNo. 03-MR-0032,Circuit
Court of SangamonCounty,Illinois, CW3M learnedthat theAgency’sratedevelopment
processis aself-fulfilling prophecy. ThesitestheAgency gathereddatafrom for
inclusion in theirdatabasewerehandselectedandonly included“approved”ratesandnot
thosesubmittedreflectingtheconsultingmarket. (CW3MCompany,Inc. v. Illinois
EnvironmentalProtectionAgency,BauerDeposition,pp. 16-22,December2003) By
using only approvedrates,therangeofcostsweredramaticallyalteredandnarrowedto
fit theAgency’scurrentratestructure. Oncestatisticallyanalyzed,thenewratesbecome
evenlower thanthepreviousrates,asdemonstratedin Appendix C. With regardto
selectionofratesto usein thedatabase,theAgencydid notusea randomselection,but
ratherhand-selectedbudgets,statingtheythrewout thoseof duplicatedconsultants.
(CW3MCompany,Inc. v. Illinois EnvironmentalProtectionAgency,BauerDeposition,
p. 16, December2003) TheAgency’sintent wasto gatherdatafrom across-sectionof
numerousconsultants,however,becausethepartygatheringthedataproceededto do so
unsupervised,and hadno knowledgeor experiencein statisticalanalyses,he failed to
recognizethestatisticalimportanceof includingratesnot approvedandusingtrue
randomselectionto samplethepopulation(CW3M v. IEPA, BauerDeposition,pp. 17-19,
December2003). Randomselectionwould haveresultedin higherpercentagesof
budgetsfrom consultingfirms doing largerpercentagesof LUST work. TheAgency
acknowledgedthat it hadno criteriato follow to selectbudgetsusedin ratecalculations.
(CW3Mv. IEPA, BauerDeposition,15:17,December2003)

During theMarch 15, 2004presentationof Agencytestimonyandthesubsequent
questionperiod,Mr. JayKochofUnitedScienceIndustries,Inc. suggestedthatthe
Agency,in conjunctionwith theconsultingindustry,developameansofgatheringcost
datain a formatthat couldbe accuratelyandstatisticallyanalyzed. TheAgency
respondedthat therewasnot time for suchan exercisebecause,dueto Fundsolvency
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concerns,actionswereneededimmediately. This statementis in conflict with various
otherstatementsand factsregardingtheproposedratesandFundsolvency. Mr. Doug
Clay,in his pre-filedtestimonystatedthat theproposedrateswere consistentwith
historicratesandstatedduring questioningthat he believes90%of consultant’sratesand
remediationcostswill comein within theproposedmaximumrates. However,Mr. Harry
Chappelstatedin depositionthatprobably99.5%of thesubmittedbudgetshave
deductionsimposed.(CW3M v. IEPA, ChappelDeposition,pp. 35-36,December2003)
While CW3M candemonstratethat theproposedratesarelower thanhistoric rates,the
Agency’sbeliefthat historic ratesareconsistentwith theproposedratesleadsusto then
questionwhat is theurgencyof adoptingtheproposedratesto remedyFundsolvency.
TheFundhasremainedsolventfor manyyearssupportingremediationcostsas
previouslyincurredandapproved. Theonly dramaticimpacton theFundwasGovernor
Blagojevich’suseoftheUST Fund to balancea severeshortfall in the State’sbudget. If
consultant’sandremediationcostsareunchangedandtheIEPA andtheOSFMarenot
tappingtheFundfor any greatervolumesthantheyhavehistorically,it becomesobvious
that theFund’sjeopardywasnot createdby consultantsandremediationcosts. No such
referencesarefoundin Public Acts 92-0554or 92-0735.Therefore,“fixing” the
solvencyof theFundshouldnotbe thesole burdenof theenvironmentalconsultantsand
contractors,asis proposedby theAgency. TheAgency’sproposedratesandmaximum
lump sumamountswill havesevereimpactson UST owners/operatorsand consultants,
driving manyofthemoutof LUST remediationworkor out of business.Ownersand
operatorsshouldnot be punishedfor Fund solvencywhentheyhadno controlover its use
for otherStatepurposes.If theIllinois GeneralAssemblyallowedtheUST Fundto be
utilized for otherpurposes,thentheAgencyshouldwork with the legislatureto remedy
Fundsolvency.

Also with regardsto solvencyoftheUSTFund,thePollutionControlBoardruled in
1992 (City of Roodhousev. IEPA, PCBNo. 92-31, Illinois Pollution ControlBoard,
September17, 1992.)that it wasnot theAgency’sstatutoryauthorityto preservethe
Fundor limit paymentsfrom theFundin orderto protectthesolvencyoftheFund. If the
LUST Fundis unstable,it is primarilydueto there-appropriationof moneyfrom it by the
GovernorandLegislature,notdueto excessiverateschargedby consultants. If the
electedofficials feel theneedandwish to stabilizetheUST Fund,theycando soby a
combinationoffour things: I. UsetherevenuesoftheUSTFundmorefor UST purposes
insteadof otheruses,2. Decreasetheexpendituresfor theadministrationoftheUST
Fund,3. Createlegislationto reducethe expendituresfor UST Cleanups,4. Increasethe
revenuesfor theUST Fund. Noneoftheoptionsarecurrentlywithin thestatutory
authoritygrantedto theAgency. ThesamePublic Act that somehow,in theAgency’s
interpretation,necessitatedtheneedto decreasetheexpendituresfrom theUST Fund,
also raisedthelimit per incidentfrom $1,000,000to $1,500,000.TheAgencydoesnot
havetheauthorityto reducethereimbursementlevelsin orderto protecttheLUST Fund
(~j~yof Roodhousev. IEPA, PCBNo. 92-31, Illinois PollutionControl Board,
September17, 1992.),adecisionthat hasapparentlybeenignoredor forgotten.

TheAgencyhascreated,implemented,andis now attemptingto legitimize its “rate
sheet”,which waspoorlydesigned,poorlymaintained,and apoorly-keptsecret.Now,
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basedon theAgency’sdeclarationthefund is failing, rateswhich werealreadyin effect
needto be rushedthroughrulemakingto stabilizetheUSTFundbalance.Sincethe
Agencyhastestifiedthat theyarecurrentlyoperatingconsistentwith theproposedrates,
but not implementingthem,theirapprovalasregulationshouldhaveno impacton the
Fundbalance;thereforetheAgency’ssenseofurgencyis unfounded.

TheAgency interpretationof theauditingauthoritydescribedin theAct finds asimilar
approach. In reviewingthe languagein theAct, it appearsthat theintent wasto allow the
IEPA to obtain information,asnecessary,to determinethatthedocumentunderreviewis
completeandaccurate.TheIEPA’s interpretationof thelanguageis thattheycando
whatever,to whomever,whenever.

Additionally, while Mr. Claystatedduringthehearingthat theAgencyis notcurrently
enforcingtheproposedregulations,theyareonly usingthe coststheyhavefoundto be
reasonable.A reviewof theirpracticesrevealsadifferent truth. In two recentreview
lettersfrom theagency,CW3M hashadtheirproposeddrilling planmodified to meetthe
StageI investigationrequirementsby theIEPA ProjectManager(MathiasDevelopment
Co., #03-0411,2/9/04& L.E. AndersonBros., Inc.,#03-0909,2/11/04).

TheIEPA is currently enforcingregulationsthathavenot beenenacted,andnow wishes
to expandtheirdutiesto includethe investigationof crimes,which haveyet to be
committed. Without any cause,andwithoutany limits, theIEPA is now attemptingto
empowerthemselvesto regulateconsultantsandregulateregisteredprofessionals.The
proposedlanguagewould allow IEPA to conductraidsata frequencyandintensity of
theirchoosing. Do the limits of theaudit stopattheconsultant’soffice, or can it be
extendedto the homesof employees?

Therearecurrentlymechanismsavailablefor theAgencyto collectnecessary
documentation(i.e. denypaymentor approvaluntil theproperdocumentationis
submitted),or investigatepossiblefraud. If fraud or criminal actsaresuspected,they
shouldbe investigatedthroughtheIllinois AttorneyGeneral’soffice andtheIllinois State
Police,who areauthorized,qualified,andtrainedto conductsuchinvestigations.

As clearlydemonstratedduring theMarch 15, 2004 hearing,thereis mutualmistrustand
a tenuousrelationshipbetweenthe IEPA andtheconsultants.ThesameAgencythat
refUsedto releasedatausedto createthemystical ratesproposedin AppendixH is now
requestingthat the consultantsallow themunrestrictedaccessto everycomputer,file
cabinet,andscrapofpaperin theirpossession.

If theBoarddecidesthat the“auditing” describedin theAct extendsto consultantsand
registeredprofessionals,thenstrict limitations as to thebasis,frequency,anddepthneed
to be developed.
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PROPOSEDAMENDMENTS TO 35 ILLINOIS ADMINISTRATIVE
CODE 732 AND

PROPOSEDNEW 35 ILLINOIS ADMINISTRATIVE CODE 734 CW3M
Company

SECTION-SPECIFIC COMMENTS

Thefollowing commentsarepresentedto theBoardregardingtheproposed734
regulationspresentedby theAgency. For easeof review,CW3M hasduplicatedthe
languageandreferencefrom theSectionbeingcommentedon followed by thecomments,
which arepresentedin italics.

732.110& 734.135 Form andDeliveryof Plans,Budgets,and Reports:Signaturesand
Certifications

b) All plans,budgets,andreportsshall be mailed or deliveredto theaddress
designatedby theAgency. TheAgency’srecordof thedateof receiptshall be
deemedconclusiveunlessa contrarydateis provenby adatedsignedreceiptfrom
certifiedor registeredmail.

As many documents are hand-delivered or sent by privatecarrier, such as Federal
Expressand UPS,to ensurereceipt(asis also impliedby the languageofthis section),
CW3Mrecommendsthefollowing additional languageto encompasshand-delivered
documents:

b) All plans,budgets,andreportsshall bemailedor otherwisedeliveredto
the addressdesignatedbytheAgency. TheAgency’srecordofthedateof
receiptshall bedeemedconclusiveunlessa contrary dateisprovenby a dated
signedreceiptexecutedbyAgencypersonnelacknowledgingreceiptof
documents,byhanddelivery,byprivatedeliveryservice,or bypostalservice
datedsignedreceiptofcertjfledor registeredmail.

d) All plans,budgets,and reportssubmittedpursuantto this Part,excluding
CorrectiveAction CompletionReportssubmittedpursuantto Section734.345of
this Part,shallcontainthefollowing certificationfrom a LicensedProfessional
Engineeror LicensedProfessionalGeologist. CorrectiveAction Completion
Reportssubmittedpursuantto Section734.345of this Partshallcontain the
following certificationfrom aLicensedProfessionalEngineer.

I certify underpenaltyof law that all activitiesthatarethesubjectofthis
plan,budget,or reportwereconductedundermy supervisionor wereconducted
underthesupervisionofanotherLicensedProfessionalEngineeror Licensed
ProfessionalGeologistandreviewedby me: that this plan,budget,or reportand
all attachmentswerepreparedundermy supervision;that, to thebestofmy
knowledgeandbelief, thework describedin theplan,budget,orreporthasbeen
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completedin accordancewith theEnvironmentalProtectionAct [415 ILCS S],35
Ill. Adm. Code734, and generallyacceptedengineeringpracticesorprinciplesof
professionalgeology;andthat theinformationpresentedis accurateandcomplete.
I amawaretherearesignificantpenaltiesfor submittingfalsestatementsor
representationsto theAgency,includingbut not limited to fines, imprisonment,or
both asprovidedin Sections44 and57.17of theEnvironmentalProtectionAct
[415 ILCS 5/44 and57.17].

The certjflcation hastwoprimaryflaws or contradictions. First, the cert4/icationis
requiring theLicensedProfessionalEngineer to certjfy that theplan, budget,or report
hasbeencompletedin accordancewith principlesofprofessionalgeology. This
certjfication shouldberevisedwith a selectionor distinguishmentfor which profession
the certjfication is beingmade.

Secondly,the certification requirescompliancewith theEnvironmentalProtectionAct
1415ILCS 5] and35 Ill. Adm. Code734. As will bedemonstratedin laterSectionsand
discussions,the requirementscannot be met both on technicallevelsaswell as within
thecoststructureproposedby theAgency. In calculatingcostsfor certain activitiesin
manyareasoftheState,theproposedlump sum valuesareunattainableutilizing
standardindustry costsandgenerallyacceptedengineeringpractices,principlesof
professionalgeologyand/or OSHA requirements.

732.202& 734.210 Early Action

h) Theowneror operatorshall determinewhethertheareasor locationsof
soil contaminationexposedasaresultof earlyactionexcavation(e.g.,excavation
boundaries,pipingruns)orsurroundingUSTsthat remain in placemeetthemost
stringentTier I remediationobjectivesof 35 Ill, Adm. Code742 for the
applicableindicatorcontaminants.

1) At aminimum, for eachUSTremoved,theowneror operatorshall
collectandanalyzesoil samplesasfollows:

A) Onewall sampleshall be collectedfrom eachUST
excavationwall. Thesamplesshall be collectedfrom locations
representativeofsoil that is themostcontaminatedasaresultof
therelease.If an areaofcontaminationcannotbe identifiedon a
wall, thesampleshall be collectedfrom the centerof thewall
lengthat apoint locatedone-thirdof thedistancefrom the
excavationfloor to the groundsurface. For walls thatexceed20
feetin length,onesampleshall be collectedfor each20 feetof
length,or fractionthereof,andthesamplesshallbeevenlyspaced
alongthe lengthofthewall.
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B) Two samplesshall be collectedfrom theexcavationfloor
beloweachUST with avolumeof 1,000 gallonsor more. One
sampleshall be collectedfrom theexcavationfloor beloweach
UST with avolumeof lessthan1,000gallons. Thesamplesshall
be collectedfrom locationsrepresentativeof soil that is themost
contaminatedasaresultof therelease. If areasof contamination
cannotbe identified,thesamplesshallbe collectedfrom below
eachendof theUST if its volumeis 1,000gallonsor more,and
from belowthecenteroftheUST if its volume is lessthan 1,000
gallons.

C) Onesampleshall be collectedfrom thefloor ofeach20 feet
of UST pipingrunexcavation,or fraction thereof. Thesamples
shall be collectedfrom a locationrepresentativeof soil that is the
mostcontaminatedasa resultof therelease.If an areaof
contaminationcannotbe identifiedwithin a length of piping run
excavationbeingsampled,thesampleshall be collectedfrom the
centerof the lengthbeingsampled.ForUSTpiping abandonedin
place,thesamplesshall be collectedin accordancewith subsection
(h)(2)(B) ofthis Section.

D) If backfill is returnedto theexcavation,onerepresentative
sampleof thebackfill shall be collectedfor eachUST with a
volumeof lessthan 12,000gallonsandtwo representativesamples
ofthebackfill shall be collectedfor eachUSTwith avolumeof
12,000gallonsor more.

The additional samplingrequirementsof thisSectionhavetechnicalmerit; however,
thepersonnelcostsassociatedwith fieldoversight,inspectionandsamplinghavebeen
ignored within theAgency’slumpsumproposedcosts.

In order to collectsamplesin accordancewith theproposedcriteria, a senior
professional(such asan engineeror a geologist)would be requiredto be on site
throughoutthe entire excavationprocess. The entire excavationwouldneedto be
completedin orderto evaluateeachwall andthe excavationfloor to assesstheproper
samplelocationsandto collectrepresentativesamplesfrom thebackfill materiaL It
hasbeenthepracticeofthe CJØM Companyto havea seniorprofessionalonsite
during thesetypesofactivitiesandwhile we concurthat a seniorprofessionalshould
be on siteto evaluatetheexcavation,fill materialandsamplinglocations,theproposed
lump sumcostsdo not allowfor thepresenceofsuch personneL The maximum
paymentamountslistedin Section734.845(a)(2) allow onlyone-halfdayofoversight
for USTremovalor one-halfdayfor USTremovalwith disposalof250 cubicyardsof
contaminatedfill materiaL
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As discussedin much greaterdetailin commentsto Section734.800,theallowabletime
andlump sum costsdo not begin to covertheactual timeandcostsassociatedwith
theseearlyaction activities. In an instancewhereno backfill is disposed,but the USTs
areremoved,there Ic noallowancefor timeor thepersonnelcostsassociatedwith
excavatingandsamplingthepiping.

Section734.21OW prohibits removaloffill material in excessof4feetfrom the outside
dimensionsofthe tanks; however,Section734.210(h)(C) requiredexcavatingand
samplingofthepiping trenches. Onemust assumethat thisfill materialshouldbe
returnedto its excavationandnot be disposedof However,the lump sumcostsprovide
no allowancefor the costsincurred with excavatingthepiping trenches,examining
andsamplingthetrench, nor backfilling thetrench.

CW3Mrecommendsadding or altering thelanguageregardingsamplecollectionto
accommodatefor situations, which maybe encounteredthatprohibitsamplecollection.
Oneexampleofsuch a situation is an excavation,which cannot bedewatered
effectivelyto obtain wall orfloor samplesor wherewall orfloor samplesareso
saturatedthat accuratelaboratory analysiscannotbecompleted.AnotherexampleIc a
situation where theexcavationwall adjoins to or endsat a structure,suchasafooting,
basementor retaining wall, which preventssoil samplecollection. Thecurrent
languagemakesno allowancefor suchfield conditionsprohibiting samplecollection.

732.307 SiteEvaluation

732.307(f) ContactingtheIllinois StateGeologicalSurvey,theIllinois State
WaterSurvey,andthe Illinois DepartmentofPublic Health(or thecountyof local
healthdepartmentdelegatedby the Illinois Departmentof Public Healthto permit
potablewater supplywells) to identif~’potablewatersupplywells otherthan
communitywatersupplywells; and

TheAgencymadenoallowancefor thecostsofconductingthe initial watersupplywell
surveysin SubpartH. The timespent conductingthe well surveyis variablefrom site
tositedependentupon theareasurrounding theLUSTsiteandthenumberofwells
that arereportedin thesurveys;collecting, andorganizingandreporting the data.

732.309 SiteClassificationCompletionReport

732.309(a)(3)A narrativethat, ata minimum,identifieseachentity contactedto
identify potablewatersupplywells pursuantto this Section,thenameandtitle of
eachpersoncontactedat eachentity, andfield observationsassociatedwith the
identificationofpotablewatersupplywells;

SubpartHprovidesno allowanceor reimbursementfor detailedsurveys,which may
includepropertyinspectionsandinterviews,contactingpropertyowners,securing
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accessfor inspections,etcor for preparingthe report requiredin 732.309. Costs
associatedwith this typeofactivityshouldbe allowableandshouldbe estimatedon a
site-spec(flctime andmaterialsbasis.

732.312 Classificationby ExposurePathwayExclusion

BOARD NOT: Ownersor operatorsproceedingundersubsection(a)(2) or~ (k)-of this
Sectionareadvisedthat theymaynot beentitled to full paymentfrom theFundandthat
applicationsfor paymentmustbe submittedno later thanoneyearafterthe datethe
AgencyissuesaNo FurtherRemediationLetteref-reimbufsement.Furthermore,owners
oroperatorsmayonly be reimbursedfor onemethodof siteclassification. SeeSubpartF
of this Part.

While mod4/ication to theSection732.312BoardNotemayallow theAgencyto archive
itsfilessoonerthan theycurrently areableto do so,this submittallimitation maycause
severehardshipfor ownersor operatorsor their beneficiaries.

As has beenCW1M’s experienceon afewcases,Illinois Pollution Control Board
appealsmaybependingandsettlementnegotiationsare in progress. Thereis no
incentivefortheAgencyto expeditetheprocessandfinal dispositionofa casewhen it
can exceedoneyear. In such a circumstance,the owneror operatorwould be
preventedfromsubmittalofa claim until the appealis settledor reachesa decisionby
theBoard.

Shouldan owneror operatorsubmitaplan or budget,which is rejectedby theAgency
anddeemsan appealis its bestcourseofaction, thetimeto reachsettlementor a
decisionby theBoardmayextendbeyondthetimeframefor allowanceofsubmittalfor
an applicationforpayment(following approvalofthe budget).

For 731 sites(wherenobudgetis in place),theAgencyhashistorically utilized the
generalreviewandpaymentguidelinesfor 732sites,exceptfor the 120-dayreview
clock. If the reviewprocessexceedsoneyear, as it often does,andsomecostsare
deniedor resubmittal is required, theowneror operatorwouldnot havethe
opportunityto dosowith the time constraintsofthis BoardNote.

An owneror operator’sincapacitation,illness,inaccessibilityor evendeathcan cause
delaysin submittaloffinal plans,budgetsor requestsfor payment

For thesereasonsandother unanticipatedreasons,modWcationsto the 732.312Board
Noteshouldbestricken.

734.310 SiteInvestigation-- General
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a) Prior to conductingsiteinvestigationactivitiespursuantto Section
734,315,734.320,or 734.325ofthis Part,theowneror operatorshallsubmitto
theAgencyfor reviewa site investigationplan. Theplanshall be designedto
satisfytheminimumrequirementsset forth in theapplicablesectionandto collect
theinformation requiredto be reportedin thesite investigationplanfor thenext
stageof the investigation,or in the site investigationcompletionreport,whichever
is applicable.

b) Any owneror operatorintendingto seekpaymentfrom theFundshall,
prior to conductingany site investigationactivities,submitto theAgencya site
investigationbudgetwith thecorrespondingsite investigationplan. Thebudget
shall include,butnot be limited to, acopyof theeligibility anddeductible
determinationoftheOSFMandan estimateof all costsassociatedwith the
development,implementation,andcompletionof thesite investigationplan,
excludinghandlingchargesandcostsassociatedwith monitoring well
abandonment.Costsassociatedwith monitoringwell abandonmentshall be
includedin thecorrectiveactionbudget. Site investigationbudgetsshould be
consistentwith theeligible andineligible costs listed in Sections734.625and
734.630ofthis Partandthemaximumpaymentamountsset forth in SubpartH of
this Part. A budgetfor a StageI site investigationshallconsistofacertification
signedby theowneror operator,andby a LicensedProfessionalEngineeror
LicensedProfessionalGeologist,that thecostsof theStageI site investigation
will not exceedtheamountsset forth in SubpartH ofthis Part.

This Subsectionrequiresan estimateofall costsassociatedwith the development,
implementation, andcompletionofthesite investigationplan along with certjfication
that the costsdo not exceedthe amountssetforth in SubpartH. As is demonstratedin
detail in commentsregardingSubpartH,for manysites,accuratecompletionofsite
investigationactivitiescannotbeconductedfor the amountslistedin SubpartH.
Estimatesaredevelopedbyprofessionalconsultantson a time andmaterial basis
which includessignj,tIcant experienceregardingthe amountoftime requiredto
completeeach task, location of thesite relative to consultingand drilling service
providers,aswell ascontingenciesfor frequentlyencountereddifficulties (such as
augerrefusal,poorsamplerecovery,concreteboring, etc.).

Utilizing theAgency’slump sumestimates,which providenosite-spec~cfactors,the
costestimatesfor manysiteswill exceedthe maximumpaymentamounts,and
therefore,thebudgetcannot becertWed. If a true estimateexceedsthe amountsin
SubpartH, the licensedprofessionalwould be requiredto submitafraudulent
certWcationor theplan wouldberejectedwithoutsuch certjfication.

Further, the technicalrequirementsof734.315(a)maybedramatically djfferentfrom
siteto site, dependentupon thenumberandsizeoftanks, depthsoftanks,sizeof
excavation,sizeoftheproperty, numberofexcavationsamples,numberandlength of
pipingruns andassociatednumberofpiping excavationsamples,anddepth to



groundwater. The maximumpaymentamount doesnot allowfor any deviation or
adjustmentofcostsfor sitesthat require a much more comprehensiveStage1
investigation.

734.315 StageI Site Investigation

Section 734.315fails to addresssituationswheresamplerecoveryispooror non-
existentdue to thenatureofsubsurfacematerials,such asweatheredbedrock,coarse
or wetsand. There is noprovision ofallowableassociatedcostfor additionaldrilling
in attemptto securesufficient recoverablesampleasrequiredby 734.315(a)(1)(G).

734.320 Stage2 Site Investigation

Thetechnicalrequirementsof 734.320(a)maybedramatically djfferentfrom site to
site,dependentupon thenumberofsamplescollectedduring the Stage1 investigation
(which werebasedon thenumberofearlyaction samplesexceedingTier 1 remediation
objectiveswhich werecollectedon thebasisofthe numberandsizeoftanks).
734.320(a)(1) requires “Soil samplesbe collectedin appropriatelocationsand at
appropriatedepths,basedupon the resultsofthesoilsamplingandother investigation
activitiesconductedto date....” The languageitself impliesthat theAgencycannot
establisha setnumberofboringsorpre-determinesampledepths,however,SubpartH
pre-establishesthe amountoftimefor professionalconsultingservicesfor report
preparation. However,the length oftimetopreparea report will vary due basedon the
quantity ofborelogs, well completionreports,andsamplesincluded.

b) TheStage2 site investigationplanshall include,but notbe limited to, the
following:

2) A characterizationofthesiteandsurroundingarea,including,but
not limited to, thefollowing:

A) Thecurrentandpost-remediationusesofthesiteand surrounding
properties;and

B) Thephysicalsettingof thesiteand surroundingareaincluding,but
not limited to, featuresrelevantto environmental,geographic,geologic,
hydrologic,hyrogeologic,andtopographicconditions;

CJØM objectsto the characterizationrequiring thepost-remediationusesoftheshe
andthesurroundingproperties. Only in limited instancesdoesthepropertyownerof
the USTsiteknow with any certainty thefuture useoftheproperty. If theLUSTsiteis
an activefacility andthe owneror operatorplansto continuefuel sales,thefuture use
is definable. If theLUST site is a closedor soonto be closedfacility andtheproperty
ownerplansto sellthereal estate,theowneror operatorwill haveno ideawhat the
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future useofthepropertywill be. Similarly, post-remediationuseofthesurrounding
propertiesis anyone’sguess. If theentire investigationandremediationprocess
requiresseveralyearsto complete,thesite investigationcharacterizationofthe
propertieswill likely be outdated.

Further, the currentorfuture usesofpropertiesshouldhaveno bearing on the results
ofthesite investigationor developmentofcorrectiveactionplans. If an off-site
propertyis affectedby a release,remediationofthatpropertyshouldnot be
downgradediffuture usemaybe commercialrather than residential. Decisionsasto
conductremediationor to rely upon land useor institutional controls shouldlie with
thepropertyownerandnot theAgency.Propertyownersshouldnot bediscriminated
againstor disallowedremediationoftheir propertyby theAgencybasedon thesole
potentialfuture useoftheproperty. Mr. Doug Claystatedduring theAgency’s
testimonyon March 15,2004that thedevelopmentofhigherclean-upobjectivesor use
ofinstitutional controlsor engineeredbarriers wasat thediscretionofthe tank and
propertyowners. Suchdecisionsshouldremain in thepropertyownersdiscretion.

If off-sheaccessor investigation is not requiredofanoff-shepropertyandno
communicationhas beenestablished,thatpropertyownerhasno reasonto disclose
information regardingtheirproperty to the USTowner,operatoror their professional
consultant

734.325 Stage3 Site Investigation

c) Uponcompletionofthe Stage3 site investigationtheowneroroperator
shall proceedwith thesubmissionofa site investigationcompletionreportthat
meetstherequirementsof Section734.330ofthis Part.

TheStage3 siteinvestigationshouldcontain aprovision thatallowsfor additionaloff-
site investigation, jf necessary,to completelydefinetheextentofsoilandgroundwater
contaminationand to allowfor collection ofall datarequiredfor submittal ofthesite
investigationcompletionreport

For example,during Stage3 sheinvestigationactivities,threeoff-sitepropertiesare
investigatedasa resultofcontaminationfoundat thepropertyboundariesoftheLUST
site. Stage3 investigationincludesone soil boring/groundwatermonitoring well on
each oftheproperties. (Previousexperiencewith theAgencyindicatesthatproposing
numerousborings/monitoringwellson eachoff-sitepropertywould be deniedas
exceedingtheminimum requirementsoftheAct) Theresultsofthe investigation
confirm soil andgroundwatercontaminationon one ofthe off-shepropertiesat levels
well in exceedanceof themoststringent Tier 1 remediationobjectives.In order to
definethefull extentofsoilandgroundwatercontaminationandto completethesite
investigationcompletionreport, additionaloff-she investigation is necessary.
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There wasconsiderabledebateduring theAgency’stestimonyon March 15, 2003
regardingthe extentofsite investigationplansand what happenswhentheplumehas
not beendelineatedat theendofStage3. TheAgency‘.c suggestionwasthat the
proposalsinclude contingenciesfor additional drilling sothat all work can be done
within the 3 stages. However,there is no criteriafor how much additionaldrilling
shouldbeproposedor if theAgencymodjfies or reducesthe drilling plan andb is later
determinedthat thedrilling is necessary.if additionaldrilling is necessary,there Ac no
mechanismfor the owneror operatorto be reimbursedfor the additionalcosts. The
Agencystatedthat it is not their intention to modjfy theplansproposedbyconsultants.
CW~Mrecommendsthat if the Agencyaltersplansor circumstancesarisefor which
the consultantbuilt in contingencyborings, but theAgencyapprovedinvestigationtis
still not sufficient to delineatetheplume,thatthesecircumstancesqualify asunusual
or extraordinary andreceiveadequatereimbursementto completethetask in a
technically competentmanner.

734.330 Site InvestigationCompletionReport

b) A descriptionof thesite, includingbut not limited to thefollowing:

I) Generalsite information,includingbut not limited to the site’s and
surroundingarea’sregionallocation;geography,hydrology,geology,
hydrogeology,andtopography;existingandpotentialmigrationpathways
and exposureroutes;andcurrentandpost-remediationuses;

CWM objectsto thesheinvestigationcompletionreportrequiring thepost-
remediationusesofthesite andthesurroundingproperties. Only in limited instances
doesthepropertyownerofthe USTsheknow with any certainty thefuture useofthe
property. If the LUSTsiteis an activefacility andthe owneror operatorplans to
continuefuel sales,thefuture useis definable, if theLUSTsiteis a closedorsoonto
be closedfacility andthepropertyownerplansto sellthereal estate,the owneror
operatorwill haveno ideawhat thefuture useofthepropertywill be. Similarly, post-
remediation useofthe surrounding propertiesis anyone’sguess. If the entire
investigationandremediationprocessrequiresseveralyearsto complete,thesite
investigationcharacterizationofthepropertieswill likely be outdated.

Further, the currentorfuture usesofpropertiesshouldhaveno bearingon theresults
ofthe siteinvestigationor developmentofcorrectiveactionplans. If an off-site
propertyis affectedby a release,remediationofthatpropertyshouldnot be
downgradediffuture usemaybe commercialratherthan residentiaL Decisionsasto
conductremediationor rely upon land useor institutional controlsshouldlie with the
propertyownerandnot theAgency. Propertyownersshouldnot be discriminated
againstor disallowedremediationoftheir propertybytheAgencybasedon thesole
potentialfuture useoftheproperty.
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If off-siteaccessor investigation is not requiredofan off-sitepropertyandno
communicationhasbeenestablished,that propertyownerhasno reasonto disclose
information regardingtheir propertyto the USTowner, operatoror theirprofessional
consultant

732.404 High Priority Site

732.404(e)(2)TheAgencymayrequireadditionalinvestigationofpotablewater
supplywells, regulatedrechargeareas,or wellheadprotectionareasif site-specific
circumstanceswarrant. Suchcircumstancesshall include,but notbe limited to,
theexistenceof oneormoreparcelsof propertywithin 200feetofthecurrentor
modeledextentof soil or groundwatercontaminationexceedingthemoststringent
Tier I remediationobjectivesof 35 III. Adm. Code742 for theapplicable
indicatorcontaminantswherepotablewateris likely to be used,but that is not
servedby apublic watersupplyor awell identified pursuantto subsections(1) or
(b) of this Section. Theadditionalinvestigationmay include,but shall not be
limited to, physicalwell surveys(e.g.,interviewingpropertyowners,investigating
individual propertiesfor wellheads,distributingdoor hangersor othermaterial
that requestsinformationabouttheexistenceofpotablewells on theproperty,
etc.).

The Agencymadeno allowancefor the costsofconductingthe initial watersupplywell
surveysin SubpartH, much lessallowancefor detailedsurveyswhich mayinclude
propertyinspectionsandinterviews,contactingpropertyowners,securingaccessfor
inspections,etc. The timespentconductingthe wellsurveyis variablefrom siteto site
dependentuponthe areasurrounding theLUSTsiteandthe numberofwells that are
reportedin thesurveys;collecting, organizingandreporting thedata which theAgency
mayrequireof 732.404(e)(2) couldbe exponentiallyvariable. Costsassociatedwith
this typeofactivityshouldbeallowableandshouldbe estimatedon a site-specj/ic time
andmaterialsbasis.

The additionalinvestigationrequirementprovidesno reliefto ownersor operatorswho
havemadegoodfaith attemptsto securethe information, but wereunable to attain the
information for reasonsbeyondtheir control, such asno responseforproperty/well
owners,no accesstopropertiesto visually inspect/locatethe wells, etc.

732.405 PlanSubmittalandReview

Section 732.405(b)containslanguagethatcouldplacecontradictory requirements
upon the certjfyingprofessionaL

Such budgetplansshall include,but not be limited to, a copyof theeligibility and
deductibility determinationoftheOSFMand~ a line item estimateofall costs
associatedwith thedevelopment,implementationandcompletionof the
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applicableactivities,excludinghandlingcharges.Formulationofbudgetplans
shouldbe consistentwith theeligible andineligible costslisted at Sections
732.605and732.606ofthis Partandthemaximumpaymentamountsset forth in
SubpartH of this Part.

Providinga true estimateofall costsassociatedwith aproposedplan maynot be
consistentwith the costssetforth in SubpartH. Pleasereviewdetaileddiscussions
regardingtheratesproposedin SubpartH.

734.335 CorrectiveActionPlan

734.335(1)(5)A descriptionof thecurrentandprojectedfutureusesof thesite;

CW3Mobjectsto thecorrectiveaction plan requiringtheprojectedfuture usesofthe
site. Only in limited instancesdoesthepropertyownerofthe USTsiteknow with any
certaintythefuture useoftheproperty. If the LUST site is an activefacility andthe
owneror operatorplansto continuefuel sales,thefuture useis definable. If theLUST
site is a closedor soonto beclosedfacility andthepropertyownerplansto sellthe real
estate,the owneror operatorwill have no ideawhat thefuture useofthepropertywill
be. Similarly, post-remediationuseofthesurroundingpropertiesis anyone’sguess. If
theentire investigationandremediationprocessrequiresseveralyearsto complete,the
projectedfutureuseofthepropertymaybecomeoutdatedand irrelevant.

Further, thecurrentor future usesofpropertiesshouldhaveno bearingon the results
ofthe siteinvestigationor developmentofcorrectiveactionplans. If a propertyis
affectedby a release,remediationofthat propertyshouldnot bedowngraded4ffuture
usemaybecommercialrather than residentiaL Decisionsasto conductremediationor
rely upon land useor institutional controlsshouldlie with thepropertyownerandnot
theAgency. Propertyownersshouldnot bediscriminatedagainstor disallowed
remediationoftheirpropertybytheAgencybasedon thesolepotentialfuture useof
theproperty.

732.407& 734.340 AlternativeTechnologies

(b) An owneror operatorintendingto seekpaymentfor costsassociatedwith
theuseof an alternativetechnologyshall submitacorrespondingbudgetin
accordancewith Section734.335of this Part. In additionto therequirementsfor
a correctiveactionbudgetat Section734.335of this Part,thebudgetmust
demonstratethatthecostofthealternativetechnologywill notexceedthecostof
conventionaltechnologyand is not substantiallyhigherthanotheravailable
alternativetechnologies.

For severalreasons,CIØM recommendsstriking aportion ofthe lastsentence.
CW3M, bystandardpracticeevaluatescorrectiveaction options, including alternative
technologies,foreverysite. Oflen, therearetechnicalandlegalreasons,which limit
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the useofsomeor all alternativetechnologies. For example,somealternative
technologiesarepatentedandmaynot be usedby anyoneother than thepatentholder
without a licensingagreementwith thepatentholder. To adequatelycomparecostsfor
all other technologiesrequiresthat correctiveactionplansbe developedfor eachin
orderto developcostestimates.This is overlyburdensomeandtheAgencyin no way
providesthe resourcesnecessaryto completemultipleplansandbudgetsandthenfully
evaluateone againstanother, Further, by limiting the useofalternativetechnologies
on the basisofcostalonewill notpromotedevelopmentofnew technologiesor allow
thealternativetechnologiesto be refinedandpossiblybecomemoreefficientandless
costly. Additionally, somealternativetechnologiesareproprietaryandcostand
Ikensing information maynot be readily available. Accordingly, CW3Mrecommends
that the lastsentencebe re-written asfollows, “In addition to the requirementsfor a
correctiveaction budgetat Section 734.335ofthis Fart, thebudgetmustdemonstrate
that thecostofthealternativetechnologywill not exceedthe costofconventional
technologyand is not substantiallyhigher than other availablealternative

734.340(d) TheAgency mayrequireremotemonitoringof an alternative
technology. Themonitoringmay include,but shallnot be limited to, monitoring
thealternativetechnology’soperationandprogressin achievingapplicable
remediationobjectives.

TheAgencyneedsto betterdefine what it meansby remotemonitoringandfor what
typesofremediationit mayrequire such monitoring. TheAgencyalsomustrecognize
that a remotemonitoring systemcannotmonitor “progress in achievingtheapplicable
retnediationobjectives“. Only qualjfiedpersonnelcan extractandevaluatedata
gatheredby remotemonitoring to determineeffectiveness.TheAgencyalso must
recognizethe costfor installation, maintenanceanddata managementofremote
monitoring systemsmustall be deemedreasonablecostsassociatedwith such typeof
system.

732.409 GroundwaterMonitoring andCorrectiveAction Completion
Reports

732.409(a)(2)(C) A narrativethat, at aminimum,identifieseachentity
contactedto identify potablewatersupplywells pursuantto this Section,thename
and title of eachpersoncontactedat eachentity, andfield observationsassociated
with the identificationof potablewater supplywells;

SubpartHprovidesno allowanceor reimbursementfor detailedsurveys,which may
includepropertyinspectionsandinterviews,contactingpropertyowners,securing
accessfor inspections,etcorforpreparingthe report requiredin 732.409. Costs
associatedwith this typeofactivityshould beallowableandshouldbe estimatedon a
site-specifictime andmaterialsbasis.

734.345 CorrectiveAction CompletionReport

20



734.345(l)(D)Theanticipatedpost-correctiveactionusesofthe siteandareas
immediatelyadjacentto thesite;

CW3Mobjectsto thecorrectiveaction completionreport requiring thepost-corrective
action usesofthesiteandthe surroundingproperties. The currentorfuture useofthe
propertieshas no bearingon completionofcorrectiveaction or the demonstrationthat
remediationobjectiveshave beenobtained. Decisionsasto conductremediationor rely
upon land useor institutional controls shouldlie with thepropertyownerand not the
Agency. Propertyownersshouldnot bediscriminatedagainstor disallowed
remediationoftheir propertyby theAgencybasedon thesolepotentialfuture useof
theproperty.

if off-site accessis deniedor investigation is not requiredofan off-sitepropertyandno
communicationhas beenestablishedwith theoff-sitepropertyowner, thatproperty
ownerhasno reasonto discloseinformation regardinghis or herpropertyto the UST
owner,operatoror theirprofessionalconsultant

732.411 & 734.350 Off-site Access

(b)(3) That,in performingtherequestedinvestigation,theowneror operatorwill
work so asto minimize any disruptionon theproperty,will maintain,or its
consultantwill maintain,appropriateinsuranceandwill repairanydamagecaused
by theinvestigation;

Thecostsassociatedwith minimizing disruption to a property(such asnon-business
hours, weekends,etc.)or damagerepair (such as repairing tire tracks, asphalt,
concrete,landscaping,etc.)havenot beenconsideredin SubpartH. if theAgencyis
requiring that thesepotential issuesbe addressedwith off-sitepropertyowners,the
Agencymustpresenta mechanismfor reimbursingmore than the lump sum
investigationcostsfor investigationactivities.

(0 Theowneror operatoris not relievedofresponsibilityto cleanup a
releasethat hasmigratedbeyondthepropertyboundaryevenwhereoff-site
accessis denied.

çJ) should bestricken in its entirety. To include this languageis contradktoryto all
previousrequirementsofownersor operatorsandtheAgency’sdeterminationofbest
efforts regardingattemptsto secureoff-site access,if anowneror operatorhasmade
everyreasonableandrequiredeffort to accessan off-sitepropertyfor purposesof
investigationand/orremediation, the owneror operatorshouldbe relievedofclean-up
responsibilitiesunder 732 & 734. By removingthisparagraph, an off-siteproperty
owner is still notprohibitedfrom pursuing a civil action againstthe tank owneror
operator. If an off-sitepropertyownerdeniesaccessafter being informedofthe
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provisionsofthesesections,thatpropertyownershouldbe heldaccountablefor their
ownactions.

Section734.445 WaterSupplyWell Survey

TheAgencymadeno allowancefor thecostsofconductingwatersupplywell surveys
in SubpartH. Thetimespentconductingthe well surveyis variablefrom site to site
dependentuponthe areasurrounding the LUSTsiteandthenumberofwellsthat are
reportedin the surveys. This activityshouldbe conductedandchargedon a time and
materialbasis,which accountsfor siteswith numerouswellsidentjfied.

734.445(a)(2)ContactingtheIllinois StateGeologicalSurvey,theIllinois State
WaterSurvey,andtheIllinois Departmentof PublicHealth(or thecounty or local
healthdepartmentdelegatedby theIllinois DepartmentofPublicHealthto permit
potablewater supplywells) to identi& potablewatersupplywells otherthan
communitywatersupplywells; and

734.445(c) TheAgencymayrequireadditional investigationofpotablewater
supplywells, regulatedrechargeareas,or wellheadprotectionareasif site-specific
circumstanceswarrant. Suchcircumstancesshall include,but not be limited to,
theexistenceofone ormoreparcelsofpropertywithin 200feetof thecurrentor
modeledextentof soil or groundwatercontaminationexceedingthemoststringent
Tier I remediationobjectivesof 35 Ill. Adm. Code742 for theapplicable
indicatorcontaminantswherepotablewater is likely to be used,but that is not
servedby a publicwatersupplyora well identifiedpursuantto subsections(I) or
(b) of this Section. Theadditionalinvestigationmayinclude,but shall not be
limited to, physicalwell surveys(e.g.,interviewingpropertyowners,investigating
individual propertiesfor wellheads,distributingdoorhangersor othermaterial
that requestsinformationabouttheexistenceofpotablewells ontheproperty,
etc.).

TheAgencymadeno allowancefor the costsofconductingthe initial water supplywell
surveysin SubpartH, much lessallowancefor detailedsurveyswhich may include
propertyinspectionsandinterviews,contactingpropertyowners,securingaccessfor
inspections,etc. As mentionedabove,thetimespentconductingthe we/i surveyis
variablefrom site to sitedependentupon the areasurrounding theLUSTsiteandthe
numberofwells that are reportedin the surveys;collecting, organizingandreporting
thedata which theAgencymayrequireof 734.445(c)couldbeexponentiallyvariable.
Costsassociatedwith this typeofactivityshouldbe allowableandshouldbeestimated
on a site-spec4/ictime andmaterialsbasis.

Theadditional investigationrequirementprovidesno relief to ownersor operatorswho
havemadegoodfaith attemptsto securethe information, but wereunableto attain the
informationfor reasonsbeyondtheir control, such asno responsefor property/well
owners,no accessto propertiesto visually inspect/locatethe wells,etc.
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734.445(d)(3)A narrativethat, ata minimum,identifieseachentitycontactedto
identify potablewatersupplywells pursuantto this Section,thenameandtitle of
eachpersoncontactedat eachentity, and field observationsassociatedwith the
identificationof potablewatersupplywells;

SubpartHprovidesno allowanceor reimbursementfor detailedsurveys,which may
includepropertyinspectionsandinterviews,contactingpropertyowners,securing
accessfor inspections,etcor for preparingthe report requiredin 734.445(d)(3). Costs
associatedwith this typeofactivityshouldbe allowableandshouldbeestimatedon a
site-specjfic time andmaterialsbasis.

732.503& 734.505 ReviewofPlans,Budget,orReports

(c) For correctiveactionplanssubmittedby ownersor Operatorsnot seeking
paymentfrom theFund, theAgencymaydelayfinal actiononsuchplansuntil
120daysafterit receivesthecorrectiveactioncompletionreportrequired
pursuantto Section734.345ofthis Part

To delayreviewofcorrectiveactionplanssubmittedby ownersor operatorsnot seeking
paymentfrom theFund is highly discriminatoryagainstthose ownersor operators.
Theseownersor operatorsmayneedthe assurancethat aplan to be implementedby
theAgencyis approvableprior to committingtheir resources. With noguarantythat
implementationoftheplan will resultin approvaloftheir correctiveaction completion
report, theyare exposingthemselvesto rejectionandincreasedcoststo conduct
additionalwork that will be requiredfor approvalofthe correctiveaction completion
report Accordingly, theAgencyshouldberequiredto reviewthoseplansunder the
sametime requirementsasan owneror operatorseekingpaymentfrom the Fund.

732.505& 734.510 Standardsfor Reviewof Plans,Budgets,or Reports

734.510(a) A technicalreviewshall consistof a detailedreviewofthesteps
proposedor completedto accomplishthegoalsof theplanandto achieve
compliancewith theAct andregulations. Itemsto be reviewed,if applicable,
shall include, butnot be limited to, numberandplacementofwells andborings,
numberandtypesof samplesandanalysis,resultsof sampleanalysis,and
protocolsto be followed in makingdeterminations.Theoverallgoalofthe
technicalreviewfor plansshall be to determineif theplan is sufficientto satisfy
therequirementsoftheAct andregulationsandhasbeenpreparedin accordance
with generallyacceptedengineeringpracticesorprinciplesofprofessional
geology. Theoverall goalof the technicalreviewfor reportsshall be to determine
if theplanhasbeenfully implementedin accordancewith generallyaccepted
engineeringpracticesorprinciplesof professionalgeology,if theconclusionsare
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consistentwith the informationobtainedwhile implementingtheplan,andif the
requirementsof theAct andregulationshavebeensatisfied.

While the regulatedcommunityis requiredto securetheservicesofprofessional
consultantscapableofdevelopingandimplementingplansand correctiveaction work
which is in accordancewith generallyacceptedengineeringpracticesorprinciplesof
professionalgeology,thereis nosimilar requirementfor theAgencyto employ
individuals with engineeringor geologybackgroundsto reviewthe requiredplans,
budgetsor reports. While thosewith non-engineeringor non-geologydegreesmaybe
capableoflearning andunderstandingthe requirementsoftheActor theregulations,
they arenot licensedengineersor geologistsandhavenot had the educationor
training to becomesuch. Further, theAgencyprojectmanagersconductingthe
reviewswho arenot LicensedProfessionalEngineersor Geologistsarepracticing
engineeringor geologywithout a licenseandshouldnot be allowedto rewriteplans
that a professionalengineeror geologisthas certWed.

The LUST SectionManager is a LicensedProfessionalEngineer andsomeofthe Unit
ManagersareLicensedProfessionalEngineersor Geologists,however,theyarenot
involvedin the day-to-dayreviewoftherequiredplans, budgets,or reports. During
discoverydepositions(CWM v. IEPAJ No. 03-MR-0032,Circuit CourtofSangamon
County),Mr. Harry Chappel,LUSTSectionUnit Manager, testWedthat he typically
onlyreviewsthe letterswritten byprojectmanagers. (CWM v. JEPA, Chappel
Deposition,p. 11,December2003) Mr. C/rappelfurther testifiedthat on occasionhe
maydo in depthprojectreviewsfor purposesofoversightor to investigatea policy-
relatedissueident(fled in a letterdevelopedby a projectmanager. (CWM v. JEPA,
ChappelDeposition,p. 11, December2003)

Given the minimal oversightby licensedprofessionals,it is clear that unqualjfied
projectmanagerswould be requiredtopracticeengineeringorgeologywithout a
licensein orderfor theAgencyto implementthis Section. Theprojectmanagersare
further compromisinggenerallyacceptedengineeringpracticesorprinciplesof
professionalgeologyby requiring modificationsin plansor reducing allowablecoststo
fit the maximum ratesproposedin SubpartH. If a LicensedProfessionalEngineer or
Geologistincorporatesprovisionsin a plan or budgetwhich conform to generally
acceptedengineeringpracticesorprinciplesofprofessionalgeologyandan
unqual(fledprojectmanageralterstheproposal,the work cannotbe done in
accordancewith theproposed732 or 734or generallyacceptedengineeringpractices
orprinciplesofprofessionalgeology.

Accordingly, this sectionshouldbe re-writtento reflect thecapabilitiesoftheAgency’s
projectmanagers;referencesto reviewingplans, budgetsor reportsfor adherenceor
compliancein accordancewith generallyacceptedengineeringpracticesorprinciples
ofprofessionalgeologyshouldbe strickenor, if left aswritten, theAgencyshouldbe
requiredto employonly LicensedProfessionalEngineersor Geologistsfor reviewof
plans,budgetsandreportssubmittedin accordancewith 734.
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(b) A financialreviewshall consistof adetailedreviewofthecostsassociated
with eachelementnecessaryto accomplishthegoalsof theplanasrequired
pursuantto theAct andregulations. Itemsto be reviewedshall include,but not be
limited to, costsassociatedwith any materials,activities,or servicesthat are
includedin thebudget. Theoverall goalof thefinancialreview shallbe to assure
that costsassociatedwith materials,activities, andservicesshall be reasonable,
shall be consistentwith theassociatedtechnicalplan,shall be incurredin the
performanceof correctiveactionactivities, shallnot be usedfor corrective
activitiesin excessofthosenecessaryto meettheminimumrequirementsof the
Act andregulations,andshall notexceedthemaximumpaymentamountsset
forth in SubpartH of this Part.

The proposedrequirementsof 734.510(b)setthestagefor confliction with other
requirementsof 734. By requiring a detailedreviewofthe costsassociatedwith each
elementnecessaryto accomplishaplan, theLicensedProfessionalEngineeror
Geologistis required to submita detailedaccountingofall costsnecessaryto
accomplishtheplan or meetthe requirementsoftheAct or the regulations. As
proposedin SubpartH, theAgencyhas developedlump sumunit ratesfor multiple
activities. In developingseveralexamplesfor commentsregardingSubpartH, CW3M
hasconcludedthat manyactivities,especiallyfor thosein remoteareas,that the
requiredwork cannot becompletedfor the allottedcostsproposedin SubpartH.
Therefore, detailedcostprojectionswould be irrelevant Further, a licensed
professionalcannotcertjfy that thework couldbe donefor theamountslistedin
SubpartH whena detailedcostanalysisshowsotherwise. TheAgencywouldbe
requiring line item estimatesto be comparedto lump summaximum allowablecosts;
settingthe stagefor comparingapplesto oranges. Additional discussionsofthe
impossibilityofmeetingthe technicalrequirementsand thecostlimitationssetforth in
SubpartH arecontainedin otherpartsofthesecomments.

732.60I & 734.605 Applicationsfor Payments

(b)(lO)Proofofpaymentof subcontractorcostsfor which handlingchargesare
requested;

TheAgencyis revertingback topracticesrequiredprior to 1992andsubsequently
abolishedbyrequiring ownersor operatorsto submitproofofpayment. TheAgency’s
currentpracticeis to payhandling chargesfor invoicesbilled directly to theconsultant
and to invoicesbilled to theowneror operator. In somecases,theAgencypresently
requestscopiesofcancelledchecksfor invoicesnot billeddirectly to the owneror
operator.
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For accountingreasons,manysubcontractorsinvoice(or typeon theinvoice)owners
or operatorsto segregatesiteswhentheowneror operatorhasmultiplesitesor the
subcontractorworkswith multiple consultantsasa meansofprojectseparation.
CW3Mis alwayssentinvoicesfrom its subcontractors;however,the addresseelistedon
theinvoiceis occasionallytheowneror operator. Whenthe owneror operator is listed,
asa mannerofprojectdistinguishment,thesubcontractorstill looks to CWMfor
paymentoftheinvoke. Additionally,theincurrenceofhandlingchargesincludes
morethanjustpaymentofan invoice. Costsarealso incurredto securecertjflcatesof
insurance,verj/’y subcontractorinvoices,securerequiredback-upor supporting
documentation,requestandsecurerevisionsto the invoiceandpreparetheinvoicefor
paymen4documentpaymentsorprepareandsecurelien waivers.

Mr. DougOakleystatedduring theMarch 15, 2004hearingthat thereasontheAgency
proposed734.605(b)(10) was becausetheAgencyreceivescallsfrom subcontractors
wantingto knowthestatusofreimbursementclaimsor subcontractorsclaim they
haven’tbeenpaid. Requiringproofofpaymentwill in no wayafterthenumberof
inquiriesor thetimespentbyAgencypersonnelto respondto suchinquiries. They
wouldstill haveto dig throughpackagesto locatecopiesofcancelledchecksin orderto
respond.Besides,it is not theAgency’staskto trackpaymentsto subcontractors.That
taskshouldbe let up to theparty responsibleforpayment

Holdingsubcontractorinvoicesfor submittalforpaymentuntil all cancelledchecksare
returnedwill causedelayin submittalofpaymentclaims, which inadvertentlyincreases
the costsfor handlinga subcontractor’sinvoice. Thisrequirementis unduly
burdensomefor owners,operatorsor their consultants;thousandofcheckswouldbe
requiredto bemanagedon a monthlybasis,increasingthecostsfor preparationand
submittalofreimbursementclaims. Asmanybanksdo notreturn checksandaccounts
aremanagedelectronically,additionalmeasureswould be requiredto obtainthe
checks.Section734.605(b)(10) shouldbe strickenusarequirementfor paymentas it is
unnecessaryandundulyburdensome.

(b)(11)If theowneror operatorrequestscostsfor oneor motequantitative
analysisof samplesrequiredto be certifiedpursuantto Section734.420ofthis
Part, acopyoftheaccreditedlaboratorycertificationrequiredpursuantto that
Section.

Pursuantto Section734.420,analytical resultsare requiredto be accompaniedby an
accreditedlaboratory cert(ficationto thetechnicalstaffofthe LUSTSection.
Duplicatesubmittalis unnecessaryandundulyburdensome.

U) All budgets,budgetamendments,andapplicationsfor paymentof
correctiveactioncostsshall be submittedno later that oneyearafterthedatethe
AgencyissuesaNo FurtherRemediationLetterpursuantto SubpartG ofthis
Part. For releasesfor whichtheAgencyissueda No FurtherRemediationLetter
prior to theeffectivedateof this subsectionU)~all budgets,budgetamendments,
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andapplicationsfor paymentshall be submittedno laterthanone yearafterthe
effectivedateof this subsectionU).

WhileSection734.605(1)mayallow theAgencyto archiveitsfilessoonerthanthey
currentlyareable to do so,thissubmittallimitation maycauseseverehardshipfor
ownersor operatorsor their beneficiaries.

As hasbeenCW3M’sexperienceon afewcases,Illinois Pollution ControlBoard
appealsmaybependingandsettlementnegotiationsarein progress. Thereis no
incentivefor theAgencyto expeditetheprocessandfinal dispositionofa casecan
exceedoneyear. In sucha circumstance,the owneror operatorwouldbeprevented
fromsubmittalofa claimuntil theappealis settledor reachesa decisionby theBoard.

Shouldan owneror operatorsubmita plan or budget,which is rejectedbytheAgency
and deemsan appealis its bestcourseofaction, thetimeto reach settlementor a
decisionbytheBoard mayextendbeyondthetimeframefor allowanceofsubmittalfor
an applicationfor payment(followingapprovalofthebudget).

For 731 sites (whereno budgetis in place),theAgencyhashistorically utilizedthe
generalreviewandpaymentguidelinesfor 732sites,exceptfor the120-dayreview
clock. If thereviewprocessexceedsoneyear, as it oftendoes,andsomecostsare
deniedor resubmittalis required, theowneror operatorwouldnothavethe
opportunityto do sowith thetimeconstraintsof734.6050).

An owneror operator’sincapacitation,illness,inaccessibilityor evendeathcancause
delaysin submittaloffinalplans,budgetsor requestsforpayment

For thesereasonsandotherunanticipatedreasons,734.605(j)shouldbestricken.

732.602& 734.610 Reviewof Applicationsfor Payment

(d) Followingareview,theAgencyshall havetheauthorityto approve,deny
or requiremodificationof applicationsfor paymentorportionsthereof. The
Agencyshall notify theowneror operatorin writing of its final actionon any
suchapplicationfor payment. Exceptasprovidedin subsection(e) of this
Section,if theAgencyfails to notify theowneror operatorof its final actionon an
applicationfor paymentwithin 120 daysafterthereceiptof acomplete
applicationfor payment,the owneror operatormaydeemtheapplicationfor
paymentapprovedby operationof law. If theAgency deniespaymentfor an
applicationfor paymentor for aportion thereofor requiresmodification,the
writtennotificationshallcontainthefollowing information,asapplicable:

1) An explanationof thespecifictypeof information,if any, thatthe
Agencyneedsto completethereview;
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2) An explanationof theSectionsof theAct or regulationsthat may
be violatedif theapplicationfor paymentis approved;and

3) A statementof specificreasonswhy thecited SectionsoftheAct
orregulationsmaybe violatedif theapplicationfor paymentis
approved.

Section734.610(d)shouldbestrengthenedto requiretheAgencyto supplydetailedand
itemizedinformationto meettheabove. Currently,theAgencyonlyprovidesa blanket
statementthatreads, “Deductionfor costswhichareunreasonableassubmitted
(Section57.7(4)of theActand 35111.Adm.Code732(hh)).” This in no wayprovidesa
descriptionofwhatcostswereineligibleor why, why theActwould be violatedif the
costswereapproved.

732.606& 734.630 IneligibleCorrectiveAction Costs

732.606(mm) & 734.630(u) Handlingchargesfor subcontractorcostswhenthe
contractorhasnot submittedproofofpaymentofthesubcontractorcosts;

Asmentionedabove,theAgencyisrevertingbacktopracticesrequiredprior to 1992
andsubsequentlyabolishedby requiringownersor operatorsto submitproofof
payment TheAgency’scurrentpracticeis topayhandlingchargesfor invokesbilled
directly to theconsultantandto invoicesbilled to theowneror operator. In some
cases,theAgencypresentlyrequestscopiesofcancelledchecksforinvoicesnot billed
directlyto theowneror operator.

For accountingreasons,manysubcontractorsinvoice(or typeon theinvoice)owners
or operatorsto segregatesiteswhentheowneror operatorhasmultiplesitesor the
subcontractorworkswithmultiple consultantsasa meansofprojectseparation.
CW’Mis alwayssentinvoicesfrom its subcontractors;however,theaddresseelistedon
theinvoiceis occasionallytheowneror operator. Whentheowneror operator is listed,
asa mannerofprojectdistinguishment,thesubcontractorstill looksto CW?Mfor
paymentoftheinvoke. Additionally,the incurrenceofhandlingchargesincludes
more thanjustpaymentofan invoke. Costsare also incurredto securecertificatesof
insurance,verfly subcontractorinvoices,securerequiredback-upor supporting
documentation,requestandsecurerevisionsto theinvoiceandpreparethein voicefor
payment,documentpaymentsorprepareandsecurelien waivers.

Holdingsubcontractorin voicesfor submittalfor paymentuntil all cancelledchecksare
returnedwill causedelayin submittalofpaymentclaims, which inadvertentlyincreases
thecostsfor handlinga subcontractor’sinvoice. Thisrequirementis unduly
burdensomefor owners,operatorsor their consultants;thousandofcheckswouldbe
requiredto bemanagedon a monthlybasis,increasingthecostsfor preparationand
submittalof reimbursementclaims. As manybanksdo not return checksandaccounts
aremanagedelectronically,additionalmeasureswouldbe requiredto obtainthe
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checks.Further, theAgencyhasmadeno aiowanceforpaymentforcostsincurredto
preparereimbursementclaims, exceptaspart oflumpsumreporting costs. Theyhave
addedadditionalburdenswithout correspondingallowancesfor thecostsincurredto
meetthoserequirements.DougOakley’stestimonyregardingtheproposed
amendmentsto Part 732 thattheAgencyhas imposedthis requirementbecause
subcontractorscontacttheAgencyto determinepaymentstatusoftheir invoices
(Oakley2004a). SubcontractorsoftencontacttheAgencyrequestingstatusof
paymentsto helpspur theAgency’sslow review,partkularly whentheirpaymentis
dependentupon theAgency’sreviewoftheir costsanda “reasonable”determination
hasbeenmadeon thesubcontractor’sinvoice. Prime contractorsor consultantswill
often withholdsomeor all ofsubcontractorpaymentsuntil theAgency’sdetermination
hasbeenmadeprior to incurring a costthatcannotberecovered;somesubcontractors
guaranteethe “reasonableness”oftheir work. Finally, it is not theAgency’staskor
their responsibilityto ensurepaymentofall invoicesincurredin theprivatesector.
Thisresponsibilityshouldbe left up to theowner,operatororprimecontractor.
Section734.630(b)shouldbestrickenasa requirementforpaymentasit is
unnecessaryandburdensome.

732.606(r)& 734.630(nn) Costssubmittedmorethanoneyearafterthedate
theAgencyissuesaNo FurtherRemediationLetterpursuantto SubpartU of this
Part;

WhileSection734.630(nn)mayallow theAgencyto archiveitsfilessoonerthanthey
currentlyareable to do so,thissubmittallimitation maycauseseverehardshipfor
ownersor operatorsor their beneficiaries.

AshasbeenCW3M’sexperienceon afewcases,Illinois Pollution ControlBoard
appealsmaybependingandsettlementnegotiationsare in progress. Thereis no
incentivefor theAgencyto expeditetheprocessandfinaldispositionofa casecan
exceedoneyear. In suchcircumstances,theowneror operatorwouldbeprevented
fromsubmittalofa claim until theappealis settledor reachesa decisionbytheBoard.

Shouldan owneror operatorsubmita plan or budget,which is rejectedbytheAgency
anddeemsan appealis its bestcourseofaction, thetimeto reachsettlementor a
decisionbytheBoardmayextendbeyondthetimeframefor allowanceofsubmittal for
anapplicationfor payment(followingapprovalofthebudget).

For 731 sites(wherenobudgetis in place),theAgencyhashistorically utilizedthe
generalreviewandpaymentguidelinesfor 732sites,exceptfor the120-dayreview
clock. If thereviewprocessexceedsoneyear,as it often does,andsomecostsare
deniedor resubmittalis required,theowneror operator wouldnothavethe
opportunityto do so with thetimeconstraintsof734.6050).

An owneror operator’sincapacitation,illness,inaccessibilityor evendeathcancause
delaysin submittaloffinalplans,budgetsor requestsfor payment
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For thesereasonsandother unanticipatedreasons,734.630(’nn)shouldbe stricken.

732.606(yy)& 734.630(uu) The treatmentor disposalof soil that doesnot
exceedtheapplicableremediationobjectivesfor the release,unlessapprovedby
theAgencyin writing prior to thetreatmentor disposal;

CW3Mrecommendsdeletionof 734.63(uu)for theprimary reasonthatit is impossible
to knowwith 100%certaintythat~g soil wasdisposedthatmayhavebeenclean. An
understandingoffieldactivitiesandequipmentoperationassociatedwith excavation
wouldrevealthisasan impracticalrequirement

WhiletheAgencyofferednospecf/ic testimonyregardingthisproposedrequirement,
weareassumingthattheir intent is topreventabuseoftheFund. If theAgencyhas
specf/ic examplesofhow andwheresuchanabusehasoccurred,theyshouldprovide
that informationor shouldattemptothermeansofprevention. TheAgencyalready
hasmanytoolsat its disposalto preventabuseor over-excavationofcleansoils. Early
action excavationsare limitedto thebackfill materialsurroundingthetank,not to
exceed4feet Correctiveaction excavationsaretypically conductedunderan approved
correctiveactionplan,forwhich theextentofcontaminationhasbeenpre-determined
throughextensivedrilling andsamplingactivities. Theresultsofwhich areusedto
determinetheareato be excavated.

Thereis no practical meanstofield-implementthis requirementto assurethat
absolutelyno cleansoil is removedor excavated.If onewereexcavatingwith a spoon
andcollectedsampleseveryfootofexcavation,onecouldhavemorecertaintythatno
soilcleansoil wasbeingremovedfor disposaLAs this is an obviouslyinefficientand
cost-prohibitivemeansto conductlargeexcavations,it is notfeasible. Theexcavation
equipmentitself, suchastrackhoesandbackhoes,havelargebucketswith whichto
removethesoiL Asdiscussedin detail in SubpartH, qualifiedandtrainedoversight
technicalpersonnelonsiteduringan excavationwill monitor thesoils beingremoved.
If theapparentextentofcontaminationis reached,theprofrssionalwill evaluate
continuedexcavationby useoffield equipmentorsampling. If lead,for exampleis the
contaminantofconcern,field instrumentation,suchasaphoto-ionizationdetectoror
visual/odorindicationsare unableto readilyassessthepresenceofcontamination.If
SubpartH is adopted,therewill beinsufficientresourcesto allowproperoversight

Further, evenwhentheextentofcontaminationhasbeenpre-determined,thereare
likelysmall areasalong theperimeterwheretheplumelineshavebeenassessedfrom
oneboringto thenextthat werenotpre-evaluated(otherwise,drilling duringplume
delineationwouldbe conductedon 1-foot intervalsrather than20-footintervals). The
costtopre-assessandassessduringan excavationwouldbe cost-prohibitiveas
comparedto a verysmallor inadvertentamountofsoil removalduring an excavation.
For thesereasons,Section734.630(uu)shouldbe eliminated.
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732.606(ccc) & 734.630(yy)Costsassociatedwith samplecollectionor
transportationrequiredasaresultof improperlycollected,transported,or
analyzedlaboratorysamples;

TheAgencymodf/ledits originally proposedlanguagefor 734.630(yy).Initially, the
Agencyproposedto deemcostsassociatedwith samplecollection, transportationor
analysesofimproperlycollected,transportedor analyzedsamplesasineligible
correctiveaction costs. CW3Mcontendsthatis unfair to requireowner, operatorsor
consultantsto “eat” costsassociatedwith re-collectionandtransportationof
improperlyanalyzedsamplesbutyetallowing thelaboratoryto chargefor second
analyseswhenthesamelaboratorymayhavecausedthenecessityto collectduplicate
samples.CW~Mrecommendsthat 734.630(yy)eitherbestrickenin its entiretyor be
revisedbackto its originallyproposedformatto avoidinequitablepenaltyfora
laboratoryerror.

732.606(ddd)& 734.630(aaa) Costsan owneror operatoris requiredto
pay to a governmentalentityor otherpersonin orderto conductcorrectiveaction,
includingbut not limited to permit fees,institutionalcontrol fees,andproperty
accessfees;

TheAgencyitselfassessesnumerousfeesto ownersor operatorsto conductcorrective
action activitiesandhashistoricallyfoundtheir ownfeesreasonableandhence
reimbursedownersor operatorsfor thesecosts. Exampleofsuchfeesincludes,but is
not limitedto Air Pollution Controlpermitandsitefeesassociatedwith groundwater
treatmentunitsandsoil vaporextractionsystems,WaterPollution Controlpermitand
feesfor dischargesfromgroundwatertreatmentsystems,BureauofLandfeesfor
manjfests,CountyRecorderfeesfor filing institutionalcontrolsandagreements,City
or Countyfeesfordemolitionor excavations,etc. Thesearenecessaryandrequired
elementsfor correctiveaction work andshouldremainreasonableand reimbursable
expenses.

It wasnotuntil approximatelyoneyearagothat theAgencybeganto re-thinkits
positionregardingpaymentofpermitfees.GovernorBlagojevich,in hisattemptsto
generaterevenuesandto balancetheState’sbudget,proposedassessmentofor
dramaticincreasesin Statefres. Onesuchfeewasthepermitfrefor NPDESpermits.
Historically, therehadbeennosuchfeeimposedon siteswith NPDESpermits.
EffectiveJuly1, 2003, an annualfeeof $15,000wasassessed(category-dependent)for
NPDESpermits. Suchpermitsare requiredfor LUSTsitesdischargingtreated
effluent to stormsewers.CW3MimmediatelycontactedtheAgencyto determineff this
feewouldbe reimbursable.TheAgency’sresponseat thetime wasthattheywouldnot
reimbursesuchafee,as it was “unreasonable”,however,theylaterapparentlydecided
to reimburseownersand operatorsofsuchfres(CW3MCompany,Inc. v. Illinois
EnvironmentalProtectionAgençy,ChappelDeposition,31:21-32:10,December2003).
Theowners/ operatorsshouldnotbepenalizedjf the IEPA‘spermitfeeswereraisedto
unreasonablelevels.
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Mr. GaryKing statedduring theMarch 15, 2004hearingthathedidn‘t believeit was
theIllinois StateLegislature’sintentto transferfundsfrom the USTFundto another
Statefund. CWMhasfoundnoevidenceto supportthis asthelegislativeintent,
therefore,that argumenthasno merit In reality, it is more likely thattheState
Legislatorswereunawarethatimposingthistypeoffre in somecaseswouldmerely
transferdollarsfrom onefundto another. In eithercase,GeneralRevenuedollars
increase.Asthesefres havehistoricallybeendeemeda correctiveaction expense,
thereis no reasonfor theAgencyto deemthemnon-reimbursableandSection
734.630(aaa)shouldbestrickenin its entirety. If thepermitfre wasdeemeda
correctiveaction expensein thepast,it shouldcontinueto bedeemedaneligible
correctiveexpense,regardlessoftheamount During thecurrentlegislativesession,
severalbills arependingto addressor eliminatethefres.

732.606(eee)& 734.630(bbb)Costsassociatedwith themaintenance,repair,or
replacementof leasedor subcontractedequipment.

Commonpracticeregardingmaintenanceandrepair ofequipmentthatis utilizedby
contractorson an hourly or daily basisis thatthosecostsare inclusivein therate. For
example,repair ofa backhoeutilizedon an excavationis nota costthatshouldbe
eligiblefor reimbursement;therepair costwould be an indirect costabsorbedinto the
equipment’shourly rate.

Leasedequipment,however,falls into a djfferentcategoryandshouldbe dealt with
accordingly. Groundwatertreatmentsystems,soil vaporextractionsystems,and air
spargingsystemsare typically leasedorpurchasedfromthemanufacturerbyowners,
operatorsor their consultants.Theleasesarelong-termanddo not include
maintenanceor repair that resultsfrom daily operationandtheeffrctsofprolonged
exposureto contaminationand theelements.Mostsystemshavewarrantiesto cover
themajorsystemcomponentsfor a periodoftime. Useofthesesystemsis analogousto
car leasingorpurchasing. Fuelingthevehicle,wearandtearanddamagecausedby
operationarenotcoveredby the leaseor warranty.

CWMhasextensiveexperiencewith theAgencyregardinggroundwatertreatment
systems.Initially, CW3Mleasedgroundwatertreatmentsystemsto ownersor operators
on a monthlybasis. Themonthlyfeewasall-inclusive; it includeda monthly
equipmentleaseaswellasafrefor all repairsnecessaryto maintainoperationofthat
fee. TheAgencyapprovedtherates initially and, after appealsandsettlementof
severalcases,requestedthat CWMmodifyits billing to includeoneratefor equipment
andoneratefor maintenance.Further, theAgencyhasfoundreasonableand
approvedbudgetsfor equipmentrentalandmaintenancecosts. Thesearelegitimate
correctiveaction costsassociatedwith operatinga treatmentsystemandtheAgency
hasofferedno testimonyasto whyan itemfoundreasonablefor 10+ yearsshouldnow
be ineligible. January2003IEPA ratesheetsclearly list operationandmaintenanceas
an acceptablecostwith an associatedrate. Accordingly,734.630(bbb)shouldbe
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modjfledto distinguishbetweenthesetypesofrepair andmaintenancecoststo allow
for thoseassociatedwith long-termtreatmentsystemuses.

732.606(fff)& 734.630(ccc)Coststhatexceedthemaximumpaymentamounts
set forth in SubpartH ofthis Part.

Section734.630(ccc)shouldbere-written to allowfor costsdeemedreasonableby the
Agencywhenextenuatingcircumstancesor costsareencounteredthatareadequately
justjfled.

732.614& 734.665 Audits andAccessto Records;RecordsRetention

TheAgencyhastheauthorityto audit all data, reports,plans, documentsand budgets
submittedpursuantto Title XVI oftheAct andthis Part. If thedata, report, plan,
documentor budgetauditedby theAgencypursuantto this Sectionfails to conformto all
applicablerequirementsofTitle XVI of the Act andthis Part,theAgencymaytake
appropriateactions. [415 ILCS 5/57.15]

a) Ownersor operatorsthatsubmitdata,reports,plansdocuments,or budgets
underthis Part, andLicensedProfessionalEngineersandLicensed
ProfessionalGeologiststhat certify suchdata,reports,plans,documents,
or budgets,shallmaintainall books,records,documents,andother
evidencedirectly pertinentto thedata,reports,plans,documents,or
budgets,includingbut not limited to all financial informationand data
usedin thepreparationor supportof applicationsfor payment. All books,
records,documents,andotherevidenceshall be maintainedin accordance
with acceptedbusinesspracticesandappropriateaccountingprocedures
andpractices.

b) TheAgencyor any of its duly authorizedrepresentativesshallhaveaccess
to thebooks,records,documents,andotherevidenceset forth in
subsection(a) of this Sectionduringnormalbusinesshoursfor thepurpose
of inspection,audit, andcopying. Owners,operators,Licensed
ProfessionalEngineers,and LicensedProfessionalGeologistsshall
provideproperfacilities for suchaccessandinspection.

c) Owners,operators,LicensedProfessionalEngineers,andLicensed
ProfessionalGeologistsshallmaintainthebooks,records,documents,and
otherevidenceset forth in subsection(a) ofthis Sectionandmakethem
availableto theAgencyor its authorizedrepresentativeuntil the latestof
thefollowing:

I) Theexpirationof4 yearsafterthedatetheAgencyissuesa No
FurtherRemediationLetter issuedpursuantto SubpartG ofthis
Part;
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2) Forbooks,records,documents,or otherevidencerelatingto an
appeal,litigation, orotherdisputeor claim, theexpirationof3
yearsafter thedateoffinal dispositionof theappeal,litigation, or
otherdisputeor claim; or

3) Theexpirationof any otherapplicablerecordretentionperiod.

Section734.665shouldbe strickenin its entiretyastheAgency’sproposalhas
oversteppedits boundsandstatutoryauthority. Section57.15oftheActstatesinfull:
“TheAgencyhastheauthority to auditall data, reports,plans, documentsand budgets
submittedpursuantto this Title. If thedata, report,plan or budgetauditedby the
Agencypursuantto thisSectionfails to conformto all applicablerequirementsofthis
Title, theAgencymaytakeappropriateactions.“(emphasisadded) Title XVI only
providestheAgencywith theauthority to auditsubmitteddata reportsplans,
documentsand budgets. If theAgencyhasquestionsaboutanyofthesethingsor j[the
costinformationis notsupported,JEPAcan do asit hasbeendoing— askfor more
informationor denythecosts.

Appropriateactionsshouldnotbe misconstruedasan openallowancefor illegal
searchandseizure. Title XVIonlyregulatesownersor operatorsofunderground
storagetanks. It doesnotgivetheAgencyauthority to regulateProfessionalEngineers
or Geologists. TheIllinois DepartmentofProfessionalRegulationsregulatesand
promulgatesrulesfor LicensedProfessionalEngineersand Geologists;therefore,the
Agencyhasno regulatoryauthority to extendits authority to regulateLicensed
ProfessionalEngineersand Geologists.Mr. Doug Clay confirmedduring theMarch
iS, 2004hearing(Transcripts,page185)that theAgencyis not in a positionto enforce
theProfessionalEngineersor theProfessionalGeologistsAct

It maybeappropriateto requireownersor operatorsofundergroundstoragetanksto
maintaincertain typesofrecordsto supportthedocumentssubmittedto theAgency.
However,theActdoesnotgivetheAgencyauthority to audit consultantsandproposed
Section734.665,placesno controlsor restrictionson theAgencyfor whenand under
whatcircumstancestheserecordsshouldbe madeavailable.

AuditsofrecordsofLicensedProfessionalEngineersor Geologistsalso violateclient-
privilegedinformation. CW3M,as well as themajority ofconsultantsmaintains
confidentialityagreementswith its clients. Open,unrestrictedaudits violatesuch
confidentiality. Section1252.110(a)(6) oftheRulesfor Administrationofthe
ProfessionalGeologistLicensingActFart 1252prohibits theLicensedProfessional
Geologistfromdisclosinginformationconcerningthelawful businessaffairs or
technicalprocessesofa clientor employer.

Asstatedin a publicationprovidedby theAgencyandtheIllinois Departmentof
CommerceandCommunityAffairstitled, “How to SelectanEnvironmental
Consultant”, “To preventthe unauthorizeddisclosureoftheinformationgivento the
consultantor informationgeneratedbytheconsultant,includea confidentiality
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provision in theprofessionalservicesagreement”. (IEPA, 1994) A copyofthisguide
is providedin AppendixF.

During theMarch 15,2004hearing,Mr. DougClay answeredquestionsregardingthe
proposedaudit. He indicatedthatfinancialrecordswerenot thetargetsoftheaudit;
theAgencywants a meansto securesupportingdocumentationfor chargeswhenthere
is a questionoftheir authenticity. Thesimpleanswerfor this questionis for the
Agencyto requestthatsupportingdocumentationbe submitted.

TheAgencyhasnumerouslegalavenuesto obtainrecordsin theeventoffraudor
violationsandSection734.665is unnecessaryand overreachestheAgency’sauthority.
As wasclearly demonstratedby Agencypersonnelduring theMarch 15, 2004hearing,
therearepersonalityconflictsbetweentheAgencyandmanyoftheconsultants
present.Suchan open-endedauditprocedureinvitesmiss-useor abusebytheAgency
againstconsultantswhomtheAgencydisagreeswith or dislikes. If theAgencyis going
to requiretheproductionofsuchrecords,it shouldprovidefor thereimbursementof
suchcosts. TheAgencyprovidesno mechanismto reimburseownersor operatorsfor
thecostofcopiesand/orfacilitiesfor inspection.Mostservicestationshavenosuch
facilities.

732.702& 734.710 ContentsofaNo FurtherRemediationLetter

A No FurtherRemediationLetter issuedpursuantto this Partshall includeall ofthe
following:

(d)(3) No Further correctiveaction concerningtheoccurrenceis necessaryfor
theprotectionofhumanhealth, safetyandthe environment,or, if theNo Further
RemediationLetter is issuedpursuantto Section734.350(e)of this Part,thatthe
owneror operatorhasdemonstratedto theAgency’ssatisfactionan inability to
obtainaccessto an off-site propertydespitebestefforts andthereforeis not
requiredto performtheconectiveactionrequirementsof this Part,but is not
relievedof responsibilityto cleanup portionsof thereleasethathavemigrated
off-site. [415 ILCS 5/57.10(c)(I )-(3)J

Section734.710(d)(3) containscontradictorylanguage.If an owneror operatoris not
requiredtoperformcorrectiveaction requirementsofthisPart asa resultofinability to
secureoff-siteaccess,despitebestefforts, theyshouldnot be heldresponsibleto clean
upportionsofthereleasethathavemigratedto inaccessibleoff-siteproperties.

If an owneror operatorhasmadeeveryreasonableandrequiredeffort to accessan
off-sitepropertyfor purposesofinvestigationand/or remediation,theowneror
operatorshouldbe relievedofclean-upresponsibilities.If an off-sitepropertyowner
deniesaccessafter beinginformedoftheprovisionsof 734.350,thatpropertyowner
shouldbe heldaccountablefor his or herown actions.
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Section732.70(d)(3)c~ 734.710(d)(3) shouldbe re-written asfollows:

(d)(3) No Further correctiveaction concerningtheoccurrenceis necessary/or
theprotectionofhumanhealth, safetyandtheenvironment,or, if theNo Further
RemediationLetteris issuedpursuantto Section734.350(e)of this Part,that the
owneroroperatorhasdemonstratedto theAgency’ssatisfactionan inability to
obtainaccessto an off-site propertydespitebestefforts andthereforeis not
requiredto performthecorrectiveactionrequirementsof this Part, but is not
relievedofresponsibilityto cleanup portionsofthereleasethat havemigrated
off site. [415ILCS 5/57.IO(cXl)-(3)]

SUBPART H: MAXIMUM PAYMENT AMOUNTS

732.800& 734.800 Applicability

a) This SubpartH dividesall activitiesconductedpursuantto this Partinto
tasksandsetsforth themaximumtotal amountan owneror operatorcan
be paid from theFundfor all costsassociatedwith eachtask. Paymentsto
ownersor operatorsshallnotexceedtheamountssetforth in this Subpart
H.

b) Thecostslisted underaparticulartaskidentify only someofthecosts
associatedwith thetask;theyarenot intendedasan exclusivelist of all
costsassociatedwith thetaskfor purposesof paymentfrom theFund.

c) This SubpartH setsforth only themaximumamountsthatmaybepaid
from theFundfor eligible costs. Whetheraparticularcostis eligible for
paymentshall be determinedunderSubpartF of this Part.

lit theAgency’sattemptto streamlinethereimbursementandbudgetreviewprocesses,
theyhavecreateda systemthat is discriminatoryto owners/operatorsacrossthestate
who arenot locatedin closeproximityto consultingor clean-upcontractors,landfills,
etc. Theeffort to sitnp4/’y theprocessresultedin theAgency’screationoflumpsum
maximumvaluesfor activitiesconductedto meetthetechnicalrequirementsof 732 and
734. Thelump sumvaluesare arbitrary, lackunderstandingor considerationofsite
variationsandactual clean-upcosts. Section734.800(b)impliesthereareother costs
or activities,whichmaybe requiredto meetthetechnicalrequirementsofthisPart,
however,thereis nomeansestablishedfor paymentofthesecostsor requiredactivities.
In general,thetechnicalrequirementsareplacedin conflict with thefiscal limitations.
An owner/operatorwill notbe ableto meetthetechnicalrequirementsoftheActgiven
the lumpsumamountsproposed.Further, the lump sumvaluesproposedby the
Agencywill forceowner/operatorsto leavesitesunremediated,particularly thosewith
groundwatercontaminationor thosenot locatedin closeproximityto necessary
services.
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TheAgencyisproposingto eliminatebudgetingbasedupon “time andmaterials”
estimating. This is grosslyinaccurateanddiscriminatoryto a largepercentageof
owners/operators.Severalexamplesarepresentedto illustrate thispoint Further, the
processofcollectingandstatisticallyanalyzingthedata usedby theAgencyto develop
ratesandlumpsumsis inaccurateandmisleading. TheAgencyhasreliedon one
individualto compile,manipulateand analyzecostdatafor developmentof its rate
sheets. (CW3MCompany,Inc. v. Illinois EnvironmentalProtectionAgency,Bauer
Deposition,pp. 13-19,December2003) ThediscoverydepositionofBrian P. Baueron
December3, 2003 illustratesthe mannerin whichtheAgencydevelopedits rate sheets
to determinereasonableness,which is thefoundationfor themaximumcostspresented
in thisSubpart. (CW3MCompany,Inc. v. Illinois EnvironmentalProtectionAgency,
BaiterDeposition,pp. 13-23,December2003)

During theJanuary7, 2004Boardhearingfor Illinois AyersV. IEP4, PCB03-214,
Mr. Brian BauertestWed(transcriptpp. 231 & 232)thatno oneOutsideoftheAgency
noranyonewith a statisticalbackgroundhasreviewedthe methodsby which the
Agencycompilesdataandanalyzesitfor rate setting. Mr. BauerfurthertestWedthat
hefelt there wasno reasonor needforanyoneelseto look at hisdatabecauseit was
basicstatisticsandanybodycoulddo it. (Illinois Ayersv. JEPA,PCB03-214,transcript
p. 232) WhetherMr. Bauertruly believedthatthetaskwassosimplethatanyone
coulddo it or whetherarroganceintervenedandhefeltno oneelsecouldcompetently
do this work is unclear. Signj/lcantflawsarepresentthat underminetheentire
processandremoveall confidencethattheAgencydevelopedtheirproposedrate
structurecompetentlyandin goodfaith, or whethertheAgencyintentionallycreated
errors in order to derivean answerfor whichtheywereseekingjust(fication. If the
errorsaresimplymistakesmadeby theAgencyseriousquestionsarise aboutany
numberbeingproposeddueto incompetence.For example,in attachment12 ofthe
Agency‘is pre-filedtestimonyfor theMarch 15, 2004hearing,a table ispresentedto
just(fy theAgency’sproposedrate of$4,800.00lumpsummaximumfor 45-DayReport
andearly action consultingfees.Flow did theyselectthesitesthat wereincludedin
this table? Negativedollar amountswereinsertedinto the tableasthecostfor this
workfor thesiteswherethetotal numberofhourswerenotprovided. Simple
understandingof mathematicsindicatesthatthenegativenumbershavea dramatic
effecton thecalculatedaverage. WastheAgencytrying to legitimizea pre-determined
rateof$4,800.00or werethenegativenumbersmistakenlyleft in thetableandthe
averagecalculatedby theAgencyin error? Thesetypesofquestionraiseserious
concernsovereveryrateproposedbytheAgency.

Anothermajorissuesurroundingdevelopmentofratesconcernstherationalefor
usingaverages.In a swornaffidavit byBrian BauerdatedApril 15, 2003 in CW~Mv.
IEPA,Mr. Bauerstates“The standarddeviationofthatsampleis calculated,anda
numberrepresentingonestandarddeviationabovethesampleaverageis assignedto a
categoryin therate sheet Thatis the maximumrate or costthat will be approvedfor
thatparticular category.” In developingthe$4,800.00lump sumrate, theAgencyonly
usedtheaverage;theneteffectbeingthatone-halfofthe costswill bedeemed
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unreasonable.Whydid theAgencybreakawayfrom its prior practiceof usingat a
minimumthemeanplus onestandarddeviationand insteaduseonlythe average?
Wasit yetagainan attempttojustifya pre-derivednumber?Theuseofan averageis
in direct conflictwith Mr. DougClay’s testimonyon March 15, 2004whenhe testWed
thathebelievedthatapproximately90%ofconsultantsandcontractorfeeswouldcome
in at or belowtheAgency‘sproposedratestructure. Giventhemethodofrate
developmentusingonly averages,thereis absolutelyno way that 90% ofthecharges
can be within the “reasonable” range. Further, IEPA mayhaveusedonly coststhat
IEPAhadpreviouslyapprovedto calculatetheaverage.A copyoftheaffidavit is
providedin AppendixA. Justevaluatingthecostspresentedin thesamplingofthe
tablepresentedby theAgencyin Attachment12 indicatesthatapproximately60%of
thesamplepoolwouldhavecostsabovetheAgency’sproposedmaximumrate.

TheBaiter deposition(CW3Mv. IEPA4,BauerDeposition,December2003)revealsthe
followingflawsin theAgency’sdevelopmentofrates

1) SelectionCriteria

TheAgencyhasno “real criteria “for selectionofreimbursementclaims
or budgetsubmittalsfrom whichto draw individualcostdata. Agency
personnelhand-selectsitesor packagesto reviewrates. Onewould
think that a selectionprocessshouldhavea standardsetofcriteriafor
eachtimetheratesare reviewed. For example,everypackagesubmitted
betweenJanuary1 andMarch 1 wouldbe includedin thesamplepool.
Agencypersonneljusthand-selectedafewthattheybelieverepresentthe
variousconsultantsin themarket Thisoffersadditionalbias; a
representativesamplingcannotoccur. If a givenconsultantconducts
work on a largeportion ofLUSTsites,representativesamplingwould
notgiveequalweightto apackagesubmittedby a consultantwho does
limitedworkwith LUSTsites.

Theselectionprocesswasmanipulatedto try andobtaina cross-section
ofnumerousconsultants(CIØM v. IEPA, BauerDeposition,p. 16,
December2003),butin doingso, thedata wasbiasedand wasnot
representative.

In addition,only costsor ratesin approvedpackagesor budgetswere
incorporatedinto thedatabase.(CW3Mv. IEPA,BauerDeposition,p.
22,December2003) Thesettingofratesthenbecomesa self-fulfilling
prophecy. Whenonly approvedratesare includedin thepoolofratesto
be averaged,ratesthatexceededtheapprovedvaluewereexcludedand
therate is automaticallylowerthan whattheaveragewouldbe(fall
ratessubmittedwereevaluated.

2) UnsupervisedCollectionofData andRateDevelopment
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Mr. Bauer’sdepositionindicatesthathewentaroundcollectingdata
fromotherprojectmanagers,LUSTFiscal, catalogsandhand-selected
budgetpackagesand developedtherateson his own initiative with no
authority, directivesor supervision.(CW3Mv. IEPA,BauerDeposition,
pp. 17-23,December2003) Mr. Bauerhasnoformal training in
statisticalanalysis.(CW?Mv. IEPA, BauerDeposition,pp. 6-9,
December2003)

3) FlawedStatisticalAnalysis

Theflawsin theanalysisarecompoundedyearafteryearasratesare
re-evaluated,resultingin decreasingrates, whenin reality mostcosts
increaseyearafteryear. ProposedPart 732 & 734requiresthat
LicensedProfessionalEngineersand Geologistsubmitcosts, whichdo
notexceedcostspresentedin SubpartH. Under this scenario,the
Agencywill beunableto accumulateanynewcostinformationor
assesscostincreasespresentin themarketplace.

CWMran a statisticalanalysisofoneproposedrate usingthe
Agency’sprotocol; pleaserefer to AppendixC. Evenwhenaddingin a
verysmall inflationaryincrease,the rategoesdownfrom oneyearto
thenextanddoesnotreflectactualcostsor thereality ofmarket

TheAgencyacknowledgedthatoverthepastseveralyearsit hasnot
takenintoaccountinflation whenevaluatingnewrates.

4) RatesareBasedon IncompleteCosts

Whendevelopingthelumpsummaximumrates,theAgencyclearly left
outmanyofthecostsassociatedwith eachactivity.

5) RatesareDiscriminatoryto RemoteLocations,Sitesnot in Close
Proximity to Services

TheAgency’scurrentratestructuredoesnottakeinto accountsite-
spec4/ic factors,particularly, the location ofthesite in proximityto
services(consultant,drilling contractors,landfills, etc.) Up until the
ratesandthelumpsummaximumcostsassociatedwith theproposed
Section734 weredeveloped,theAgencyallowedfor site-spec4/icfactors
to bea considerationin determinationsofreasonablenessor allowed
ownersor operatorstosubmitadditionalinformationto supporthigher
costs.

ThedepositionofBrian Bauerclearlystatesthat site-spec4/icfactors,
suchasdistancearenotfactoredinto thedevelopmentoftheAgency’s
rates(CW3Mv. IEPA,BauerDeposition,p. 4, December2003), while at
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theMarch 15, 2004hearingMr. Claystatesthatdistanceswere
considered(transcriptp. 279-280),again leadingto thequestionof
whetherMr. Clay was,in fact, awareofthetruemethodsin whichthe
rateswerecalculated.

6) RatesareDiscriminatoryto Consultantsfor RemoteLocations,Sitesnot
in CloseProximityto Services

As mentionedabove,theAgency’sproposedrate structuredoesnot take
into accountsite-spec4/icfactors. Undertheproposedrate structure,
consultantswouldbeprohibitedfromprovidingconsultingservicesto
USTownersor operatorswho werenotin their immediatevicinity or
closeproximity. This is highly discriminatoryandvergeson pricefixing
within themarketplace.It alsopreventsownersor operatorsfrom
choosinga trainedprofessionalwho will bestservetheir needs.In many
remotelocationsor smallercommunities,theremaybefewto no
professionalsoperatinglocally, thusownersor operatorsin these
locationswill haveno servicesavailable,or be requiredto securethe
servicesofa local consultantregardlessoftheir experienceor
reputation.

TheAgency’shasteto draft newregulationsto “simpljfy” budgetingand
reimbursementclaims is completelylackingany real world experienceor knowledgeof
theeffortand costsassociatedwith workor thecomplexitiesor uniquecharacteristics
ofeachsite. Numerousrequirementssimplycannotbeaccomplishedgiventheshort-
sightedlump sums, TheAgency’szealto limit appealsfor reimbursementclaimshas
leadto aproposalthatwill severelyreducethenumberandextentofUSTclean-ups
acrosstheState.

Thefailure to recognizeandaccommodatefor suchfactorsis highly discriminatoryto
siteslocatedfartherawayfromenvironmentalservices.TheAgencyhaspromoted
environmentaljusticeprogramsand effortsto targetpoverty-strickenareasoftheState.
“TeamIllinois” identjfiedCairo, Illinois asonesmallcommunitybadly in needof
assistance. (JEPA,2004) CW3MhasconductedLUSTcorrectiveaction work in Cairo,
Illinois. Coststo conductearlyaction work,particularly backfill excavationand
disposalwasdoneat considerablyhigher coststhanothersitesandexceededthe
maximumlumpsumallowablecostsofthisSubpartdueto theextremedistanceto the
closestIllinois landfilL In this case,thelandfill distanceis thedrivingfactorfor all
costsassociatedwith theexcavationanddisposaL Truckingandpersonnelcosts
increasein directproportion to thedistance.

TheIllinois StateLegislatureincreasedthemaximumamountallowablefor each
occurrence.Increasedcostsassociatedwith remediationofLUSTsiteswerethe
drivingforcefor increasingthemaximumamount However,theAgency’sproposal

40



further reducestheamountspayable,in directconflict with theintentionoftheState
Legislature.

The recentlydecidedBoardcaseIllinois Ayersv. IEPA,(PCBNo. 03-214),theBoard
reliedon thetechnicalinputfrom licensedprofessionalsto helpreachitsfinal decision
regardingtheamountofandextentofsite investigationwork requiredto meetthe
minimumrequirementsoftheAct CW3MsuggeststhattheAgencylikewiserely on
theknowledgeandexpertiseoftrainedprofessionalswhoperformLUSTcompliance
work on a daily basisasa meansor determiningneedsandcostsfor eachindividual
site. Theseprofessionalsaremorefamiliar with thesite thanIEPApersonneL

In CW3Mv. IEPA,Agencypersonnelprovidedsworn affidavitsto supportthe
Defendant’sMotionfor SummaryJudgement(pleaseseeAppendixM) Thesworn
affidavitsstatethat, “jf maximumcostandrate sheetinformationis madeavailableas
a public document,it ispossiblethatall proposedbudgetsandreimbursementrequests
wouldbesubmittedincorporatingthemaximumcostsandrates. Thiscouldundercut
anycompetitionamongthecontractors,substitutetheratesheetfigures in placeof
market-drivenfigures,and depletetheUndergroundStorageTankFundbygreater
amountsthan thepresentsituation in whichcontractorsare requiredto simplysubmit
budgetsandreimbursementrequestswhich are basedon their documentedcosts.” The
proposedSubpartH is in directconflictwith thisswornstatementTheAgencyshould
reconsiderits proposedSubpartH andinsteaddevelopa methodologyfor collection
andanalysesofcostsanddeveloprateswhichcouldinsteadbepublishedbutnot
necessarilyincorporatedasregulation,therebyallowing themto beperiodically
updatedwithoutrequiringBoardaction eachtime.

732.810& 734.810 USTRemovalor AbandonmentCosts

Paymentfor costsassociatedwith UST removalor abandonmentofeachUST shall not
exceedtheamountsset forth in this Section. Suchcostsshall include,but not be limited
to, thoseassociatedwith theexcavation,removal,disposal,andabandonmentofUST
systems.

USTVolume MaximumTotal Amount per UST
110-999gallons $2,100.00
1,000-14,999gallons $3,150.00
15,000or moregallons $4,100.00

Themaximumallowable costspresentedin Section734.810shouldbestrickenin their
entiretyas theygrosslyfail to compensateownersor operatorsfor costsassociatedwith
theremovalof undergroundstoragetanksandfailto takeinto accounttheextreme
variables,whichmaybepresentduring tankremovalactivities.

Factors,suchaslocationofthe USTremovalsitefrom theOSFMlicensedcontractor,
distanceofthesitefrom theOSFMTankSpecialist,weather(particularly humidity
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andtemperature),location oftank(s)at afacility, thetankandpiping condition,extent
andlocation ofpiping,groundwaterdepth,soilstability, numberoftankspresentat
site,andtypeandthicknessofoverburden,wereclearly not accountedforby the
Agencywhendevelopingits maximumallowablerates. CW3Mobtaineda copy,from
theIllinois DepartmentofTransportationwebsite,oftheawardedbid tabsfor every
projectin 2003whichcontainedbiditemsfor environmentalwork, suchastank
removaL A summaryoftheinformationis includedin AppendixJ. Theawarded
averageratefor tankremovalwas$6,424.03pertank. It shouldalsobe notedthat
lOOTprojectsareawardedthroughcompetitivebidding.

Thelocation ofthe USTsite inproximityto theremovalcontractoris importantwhen
thetraveltimeisgreaterandmobilizationcostsarehigher. Whenthesite is locatedin
a remotearea oftheStateor the removalcontractorhasto travela greaterdistanceto
thesite, typically, thecontractorwill uncovertheUSTstheday beforethescheduled
removalandarrive earlyto thesiteon thedayoftheremovalto beginventing
operations. In this case,overnightstayis requiredforseveralindividuals. Thecurrent
numberofOSFMTankSpecialistsis lessthan it wasafewyearsago, requiring them
to travelgreaterdistancesto tankremovalsites. As theworkcannotprogressuntil
their arrival andauthorization, theremovalcontractorpotentiallyhasto wait

The timenecessaryfor uncoveringthe tanksis dependentuponthetypeandthickness
oftheoverburden. For high andheavytraffic areas,theoverburdenwill consistof
reinforcedconcrete,which requiresadditionaltimefor destructionandremoval. If the
water table is veryshallow, theexcavationmayrequirecontinuousdewateringin order
to accessandremovethetanks. If thetanksrecentlyheldfreshproduct,ventilation
operationswill takelongerto achievetherequiredLEL (LowerExplosiveLimit).
Severalotherfactorscan also complicateactivitiesto achievingtherequiredLEL.
Theseinclude, butarenot limitedto, ambientair temperature(thewarmerthe
temperature,the morevolatilesaregeneratedin the USTbyfuelresidues),higher
humiditylevels,and whetheror not thetankwasrelinedandthecondition ofthelining
(fuelresiduesandvaporscanbecometrappedbetweenthetankandtheliner).

Thecondition ofthetankitselfwill alsoaffecttheremovaloperation. If thetankhas
corrodedto theextentthatit is takingon water (shallowgroundwaterconditions),
continuouspumpingactivitieswill be requiredin orderto 14/i thetankfrom the
excavation.Older tanksmayhavefittings or l4fting lugs thathavebecomecorroded
requiringalternativemeasuresbe developedto safelyremovethetank. Longor
extendedpiping trencheswill require tediousexcavatingto exposethepiping in its
beddingsothattheOSFMTankSpecialistcanobservethepiping in situ andassess
soilconditionsto determinejf thepipingcontributedto the release.Asmentioned
above,thepipingoverburdencan, if reinforcedconcrete,takeadditionaltimeand
effort to remove.

If numeroustanksare locatedat afacility andall arenot within thesamebeddingor
pit, multipleexcavationswill haveto be conductedto exposethetanks,increasingthe
timeand associatedcosts. If tanksarelocatedin closeproximityto a building, active

42



tank,or otherstructure,specialexcavationprecautionswill be requiredto assurethat
the wallsarestableandwill notcollapsecausingdamageto neighboringstructures.
Soilconditionsandstability alsoplay a sign4/kantrole in thesafetyofan excavation.
Severecontaminationcanerodesoilstabilitypropertiesandmustbe assessedand
guardedagainstduringexcavationandtankremovaloperations. Benchingand
slopingactivitiesmaybe necessaryandcan be appliedwheresufficientspaceis
available. Moreaggressivemeansofslopestability,suchaswall supports,cribsor
piles,mustbeappliedwhenthereis insufficientspaceor soilstability cannotbe
achievedusingslopingor benchingmeasures.

TheAgency’sproposedratepertankdoesnot takeinto accountthenumberoftanks
beingremoved.An economyofscalefactorcannotbe appliedif only onetankis
removed. Thenecessaryequipmentutilizedduring tankremovalactivitiesis thesame
whetherthereis onetankto removeor multiple. Excavatingequipment,sitesafety
equipment,ventilatingequipment,groundingsystems,etc. will benecessary;thecosts,
on a daily basis,can be spreadoutover multiple tanks,however,whenonly oneis
beingremoved,all equipmentcostsmustbe attributedto a singletank

Overthepast14years,CW3Mhasconductedwork experiencingsomeor all ofthe
factorslistedabove. Theratesand total USTremovalcostswerefoundacceptable
usingtimeandmaterialsformatsor byprovidingtheAgencywith thesite-spec4/Ic
factors,which affectedthetotal costs. For thereasonsmentionedabove,andbecause
theAgencydid notfactor anysite-spec4/Ic variablesinto it rate building, this Section
shouldbestricken.

732.8215& 734.815 FreeProduct r GroundwaterRemovalandDisposal

Paymentfor costsassociatedwith theremovaland disposalof freeproductor
groundwatershall not exceedtheamountssetforth in this Section. Suchcostsshall
include,but not be limited td, thoseassociatedwith theremoval,transportation,and
disposalof freeproductorgroundwater,andthedesign,construction,installation,
operation,maintenance,andclosureof freeproductor groundwaterremovalsystems.

a) Paymentfor costsassociatedwith eachroundoffree productor groundwater
removalviahandbailing or avacuumtruckshall notexceedatotal of $0.68per
gallon or $200.00,whicheveris greater.

TheAgencyhasattemptedto oversimpljfythe costsassociatedwithfreeproductor
groundwaterremovalanddisposaL Thecostsfor removalanddisposalarehighly
variablebaseduponsite-specjficfactdrs. •Theamountofwaterpresentor theproduct-
to-waterratio dictateswhetheror not thematerialrecoveredcanbereclaimedor if
disposalis required. Theconditionoftheproductwill also dictatewhetheror not it
can be reclaimedor if it mustbedisposedof Facilities capableofwater/product
separation,reclamationand/or disposalarescarceandarenot immediatelyavailableto
mostUSTownersor operators.Again, additional costsareassociatedwith transport
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for sitesnot locatedin closeproximitytofacilitiespermittedto handletherecovered
materiaL Truckingcostsaretypicallyat least$8100/hourfor transport. Costsfor
recovery,separationor disposalthathavebeenencounteredby CW’Mhaveranged
from aslow as$0.59/gallonto over $2.00/gallon. Transportcostsare usuallynot
includedin theserates. Thesecostsdo not beginto covertechnicalorfieldpersonnel
onsitewho aresupervising,conducting,coordinatingor collectingsamplesassociated
withfreeproductor groundwaterremoval. Suchpersonnelaremandatoryto ensure
that all regulationsarebeingfollowedandproperfield documentationis being
generated/recordedandcollected.

If adopted,USTownersor operatorswill beforcedto minimizeor notconductfree
productremovalactivitiesor bestuckwith coststhatwill notbe eligiblefor
reimbursementTheAgency’sproposalwill havea severeimpacton tankownersor
operatorswith limitedresources41reimbursementcannotbe obtained. Theproposed
maximumcostswill ultimately leadto reducedprotectionoftheenvironmentand
violationsoftheActandthis Part

b) Paymentfor costsassociatedwith theremovalof freeproductor groundwatervia
a methodotherthanhandbailing orvacuumtruck shall be determinedon a time and
materialbasisandshall not exceedtheamountsset forth in Section734.850of this Part.
Suchcostsshall include,but not be limited to, thoseassociatedwith thedesign,
construction,installation,operation,maintenance,andclosureof freeproductremoval
systems.

Section734.815(b)acknowledgesthatfreeproductorgroundwaterremovalby means
otherthanhandbailing or vacuumtruck involvestoomanyfactorsand variablesfor
thereto be lump summaximumcosts. TheAgency’srationalefor this determination
shouldbe appliedto all otheractivitieswheresite-spec4ficor location-spec4/Icfactors
dictatecostsassociatedwith complianceofthisPart

732.820& 734.820 Drilling, Well Installation,and Well Abandonment

Paymentfor costsassociatedwith drilling, well installation,andwell abandonmentshall
not exceedtheamountsset forth in this Section,excludingdrilling conductedaspartof
freeproductremovalor an alternativetechnology. Paymentfor costsassociatedwith
drilling conductedaspartof freeproductremovaloran alternativetechnologyshall be
determinedin accordancewith Section734.850ofthis Part insteadofthis Section.

a) Paymentfor costsassociatedwith eachroundofdrilling shallnot exceedthe
following amounts. Suchcostsshall include,butnot be limited to, those
associatedwith mobilization, drilling labor,decontamination,anddrilling for the
purposesof soil samplingorwell installation.
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Typeof Drilling Maximum Total Amount
Hollow-stemauger greaterof $23.00perfoot or $1,500.00
Direct-pushplatform greaterof $18.00perfoot or $1,200.00

b) Paymentfor costsassociatedwith theinstallationofmonitoringwells, excluding
drilling, shall not exceedthefollowing amounts.Suchcostsshallinclude, but not
be limited to, thoseassociatedwith well constructionanddevelopment.

TypeofBorehole MaximumTotal Amount
Hollow-stemauger greaterof $1 6.50/foot(well length)
Direct-pushplatform greaterof$12.50/foot(well length)

An evaluationoftheaboveproposedcostsfor drilling and well installation as
comparedto thecostspresentlyandpreviouslyapprovedbytheAgencyreveals
signjficant reductionsin allowablecosts,contrary to Mr. Clay’sMarch 15, 2004
testimony.Drilling an installationofa 15’monitoringwell undertheproposed
maximumcosts($592.50)is $75.00lessthan theamountIEPA approvedin 2001. In
addition, theAgencyhasfor severalyearsmadea modestallowancefor mobilization
pereachroundor dayofdrilling in theamountof$260.00. Whilethisfigurewas
alreadyinadequatefor remotesitesorsiteslocateda significantdistancefrom the
drilling contractoror consultant,at leasttheAgencyrecognizedthatthereareseparate
costsassociatedwith mobilization. Drilling contractorsmustmobilizea drilling rig,
supporttruck (equippedwith decontaminationequipmentandsupplies)andthe
drilling personneLOn aperhour basis,this wasalreadyinsufficientto mobilizemuch
farther than30-50milesfromthedriller’s homebase. In addition, ifan approved
drilling eventconsistsofa large numberofboringsand/or monitoringwells, which
cannotbe completedin oneday or more,thereis noallowancefor overnightstayand
additionalpersonnelcosts.

c) Paymentfor costsassociatedwith theabandonmentofmonitoringwells shall not
exceed$1.50 (modifiedto $10.00) perfoot of well length.

Theproposedallowanceof$10.00perfool ofwell lengthfor well abandonmentis
wholly inadequatefor thetrue costsassociatedwith theactivity. Usinga 15’ well asan
example,thedrilling contractorwouldonly beprovided$150.00perwell. Thedriller
cannotevenafford to mobilizeto a sitefor $150.00,muchlessincur the labor,
equipmentandmaterialsuppliesto properlyabandona well. Thedriller will be
requiredto mobilizetherig, supporttruckandpersonnelandremovefrom thesite the
well materialsfor disposaL TheAgencyhad beenapproving,for731 sites
reimbursementclaims, andforbudgetscostsfor abandoning15’ wells,amountsof
$300.00to $350.00perwellplus allowancesfor mobilization. Theserateshavebeen
evaluatedby theAgencyand deemedreasonable.

Theproposedrateswill resultin ownersor operatorsleavinggroundwatermonitoring
wellsin placeand notproperlyabandoningthem.
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732.825& 734.825 Soil RemovalandDisposal

Paymentfor costsassociatedwith soil removal,transportationand disposalshall not
exceedtheamountsset forth in this Section. Suchcostsshall include,butnot be limited
to, thoseassociatedwith theremoval,transportation,anddisposalof contaminatedsoil
exceedingtheapplicableremediationobjectivesor visibly contaminatedfill removed
pursuantto Section734.210(f)of this Part,andthepurchase,transportation,and
placementofmaterial usedto backfill theresultingexcavation.

a) Paymentof costsassociatedwith theremoval,transportation,anddisposal
of contaminatedsoil exceedingtheapplicableremediationobjectives,
visibly contaminatedfill removedpursuantto Section732.210(0ofthis
Part,andconcrete,asphalt,or pavingoverlyingsuchsoil or fill shallnot
exceeda total of $57.00percubicyard.

Theproposedmaximumallowablepaymentfor costsassociatedwith excavation,
transportationanddisposalofsoil orfill materialshouldbestrickenentirely. Toplace
a maximumlumpsumamounton this typeofactivityshowsextremelackofknowledge
for whatit takesto completethesetasks.

TheAgencyhassinceat least1997utilizedafactorof$55.00percubicyardasa
guidancefigurefor determiningreasonableness,whilemakingallowancesfor site-
specjfic conditionsor locations,which can drastically alter thecosts. During thepast
two to threeyears,LUSTSectionProjectManagershavebeenattemptingto enforce
the $55.00percubicyard rate to all sites,regardlessofsite-specjflc conditionsor
locations. Onlyfollowingrecentlandfill tippingfeerate increases,did theAgency
adjustthelumpsumrateto $57.00percubicyard. CWMobtainedacopy,fromthe
Illinois Departmentof Transportationwebsite,oftheawardedbid tabsfor everyproject
in 2003 whichcontainedbid itemsfor environmentalwork, suchasexcavationand
disposaL A summaryoftheinformationis includedin AppendixJ. It shouldalso be
notedthatthe1DOTwork is competitivelybid. Theawardedaverageratefor
excavationanddisposal,percubicyard,was$99.75, and thestandarddeviationwas
morethan theaverage.It shouldalso bepointedoutthatall availableinformation
from IDOT wasused,36entriesin all, while theAgencyonly used25selectedfrom
sometimeduring thepastthreeorfouryears.

AppendixF containsan excerptfroma 1988publicationfromthe UnitedStatesEPA,
whichstatesthatlandfill disposalofgasoline-contaminatedsoils, including
transportation,rangedfrom $125to $200percubicyard. Excavation,transportation
anddisposalcostshaveincreasedsignjflcantly since1988.

TheAgencyhasfailedto takeinto accountcostincreaseandinflationaryfactorsover
thepast9yearsbutassoonaslandfill disposalfeeswereincreased,theAgency
suddenlymadean allowancefor thosecosts. Mr. Harry Chappel,LUSTSectionUnit

46



Manager,test(fledtherateswereincreasedto accountfor an increasein landfill
disposalfees.(CW1Mv. IEPA. ChappelDeposition,p. 31, December2003)

ThediscoverydepositionofBrian P. BaueronDecember3, 2003 illustratesthatthe
Agencydevelopedits ratefor excavation,transportationanddisposalwithouttaking
into accountsite-specificfactorssuchasthedistancebetweena siteanda landfill or
complexexcavations.(CW~Mv. IEPA,BauerDeposition,p. 44,December2003)
Failure to accountfor or makeadjustmentsfor site location is a grossoversightby the
Agencywhenthe distanceto a landfill is the drivingfactor whencalculatingthe costof
an excavationanddisposal. AsAgencypersonnelspendlittle to no timein thefield
andhaveno backgroundin businesscosts,theylackthenecessaryexperienceand
training to adequatelypre-definecosts. Trucking,equipmentandpersonnelhoursare
all completelydependentuponthedistance. Thenumberofavailabletruckscan also
impactthetotal costofexcavation,transportationanddisposaL Duringpeakseasons
for road constructionandgrain hauling, availabletrucksarefewand areat a
premium. For somesites,wherespaceis limitedor restricted,thesizeand numberof
trucksmayhaveto beminimizedbecausethereis insufficientroomfor themto
maneuver,turn around,dumporfilL For siteswith spacerestrictions,([trucks arenot
reducedto an appropriatenumberto matchsiteaccommodations,additionalcostscan
be incurredfor traffic control, blockingstreetsor waitingfor siteaccess. On busy
streetsor at busyintersections,siteactivitiesrequire traffic assistanceto protectthe
safetyofothermotorists,pedestrians,on-sitepersonnelandtrucks. Whensitespace
limitationsarepresent,thesesafetyfactorscanbecomeworse. Theon-siteprofessional
makesadjustmentsor mod(fication,asnecessary,to safrlyandefficientlymanagethe
job. CWMhaspreparedseveralexamplesto illustratetheimpactofthedistance
factor, whichshowthatfor a largemajorityofthesitesin Illinois, themaximum
allowablerateproposedby theAgencyis unattainable.

Site-spec(JIc conditionsor complexitiesshouldalso be accommodatedfor when
evaluatingreasonableratesfor excavation,transportationanddisposal. Soil
conditionsand excavationwall stabilitycanaffecttheefficiencyofan excavation.
Shouldsoilpropertiesbepresentwhichcreatewall collapse,sloughingor unsafe
conditions,measuresmustbe employedto protectpersonnel,equipmentand
surroundingstructures. Theseeffortscan disrupt an excavationor at a minimum,
increasethecostsassociatedwith theexcavationby requiringbenching,slopingor
retaining walls. TheAgencyhasfailedto accountfor thesetypesoffieldconditions.

Mr. Claystatedduringdiscussionsofthelandfill ratesat theMarch 15, 2004hearing
thattheAgencydid considera reasonabledistancein calculatingtheir rates
(Transcript,page279). However,hewasunsurewhatfigurewas utilized. Thisis
contradictoryto depositiontestimonyofferedbyBrian Bauer(CW3MCompany.Inc. v.
Illinois EnvironmentalProtectionA~~’ency,BauerDeposition,44:4,December2003)
who waspersonwhopreparedtherates.

In previouslyconductedearly action andcorrectiveaction budgets,theAgencyhas
approvedmobilizationanddemobilizationchargesfor eachpieceofequipmentbrought
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to a sitewhich is necessaryin orderto conductthework. Whiletherate approvedby
theAgencywasinsufficientfor remotesites,at leasttheyacknowledgedthat
contractorsincur somecosts in orderto moveequipmentUnder thenewlyproposed
lumpsumrate, thecostsfor mobilizationanddemobilizationhavebeencompletely
ignored.

Therateshavenot beenadjustedin nineyearsto accountfor inflation. (CW~M
Company,Inc. v. Illinois EnvironmentalProtectionAgency,BauerDeposition,39:3,
December2003) Accordingto theGrossDomesticProductImplicit PriceDeflatorfor
GrossNationalProduct,between1996and 2003inflation shouldhaveraisedpricing
by over 11%. Not only hastheAgencyfailed to accountfor site-specf/icfactors, they
havefailedto adjusttheir rate (exceptforlandfill disposalfees)in nineyears. There
hasbeenno allowancefor inflation,personnelcostincreasesandraises,higherfuel
costs(whichdramaticallyaffecttruckingandequipmentrates),highervehicle/truck
andequipmentpurchaseandrepair costs,higher insurancecosts(particularly
following 9/11/01),higher licenseandoperating/permitfeesimposedby theState,etc.

In lieu oflumpsummaximumrates, theAgencyshouldreviewbudgeton a time and
materialsbasisand rely on estimatesprovidedby LicensedProfessionalEngineersand
Geologistswho are regulatedby theDepartmentofProfessionalRegulations.

(a)(1) Exceptasprovidedin subsection(a)(2)of this Section,thevolumeof soil
removedanddisposedshallbe determinedby thefollowing equationusing
thedimensionof theresultingexcavation:(ExcavationLengthX
ExcavationWidth x ExcavationDepth)x 1.05. A conversionfactorof 1.5
tonspercubicyard shall beusedto converttonsto cubicyards.

TheAgency’sproposedconversionfactor of1.5 tonsper cubicyardis nothingmore
thanan attemptto overturnthePollution ControlBoard’sfinal decisionregardingsoil
densityas waspromulgatedasamendmentsto 732 in April 2002. Considerable
testimonywasfiled with regardsto appropriateconversionfactorsandsoil density.
TheBoard notedin 732.AppendixC thefollowing:

Sitespecificinformationmaybe usedto determinethe weightof backfill
material if siteconditionssuchasbackfill material, soilmoisturecontent,and
soil conditionsdiffer significantlyfrom thedefaultvalues.

BOARDNOTE: Theweightofbackfillmaterialis calculatedby usingthe
defaultbulk densityvalueslisted in TACOregulationat 35 Ill. Adm.Code742,
AppendixC, TableB. Theweightofbackfill materialto be removedis basedon
a dry bulk densityvalueof1.8g/cm for sandanda moisturecontentof10
percentwhich equals1.98g/cm3. TheBoardhasroundedthe removedbackfill
densityto 2.0g/cm3. Theweightofbackfill materialto be replacedis basedon a
drybulk densityvalueof2.0 g/cm for gravel.
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TheAgencyis proposingto eliminatetheabovelanguage,which whenconverted
equatesto approximately1.68 tonspercubkyard,and imposean arbitrary conversion
factor of1.5 tonspercubicyard. TheAgencyis attemptingto ignore valueslistedin
TACOregulationat 35 IlL Adm.Code742,AppendixC, TableB andimposea
conversionfactor with noscientf/ic basis.

Mr. Harry Chappe4LUSTSectionUnit Manager,testffiedthattheAgencyrecently
decidedtojustuseone-and-a-haiffor all soil types. (CW3MCompany,Inc. v. Illinois
EnvironmentalProtectionAgency,ChappelDeposition,46:2,December2003) Mr.
ChappelcommentedthattheAgencybelievedthat the1.5 conversionfactorwasthe
averageofmostofthesoils in Illinois, however,therewasno detailedevaluation
conductedfor theAgencytojustffy ignoring 732.AppendixC TheAgencyhasbeen
operatingin violation of 732.AppendixCforsometimebysimply imposingits own rule
anddisregarding 732.AppendixC whichwasdevelopedutilizing scientf/ic data and
testimonyderivedduringhearingsfor theApril 2002amendmentsto 732.

After conductinghundredsofsoil excavations,CW3Mhasgainedconsiderable
experiencein soilproperties. Themostcommonsoilsfoundin centralandsouthern
Illinois consistofglacial till or stj[f glacial clays. Thesematerialshaveweightsof1.70
and2.22g/cn?(Peck,1974). Arbitrarily assigning1.5 tonspercubicyard is
inaccurateandhasnoscientificbasis.

Theconversionrate approvedby theBoard,2.0g/cm3,shouldbeleft as Ic currently
andmodf/ledto in this Part andtheAgencyshouldbeforcedto complywith its own
regulations.

b) Paymentfor costsassociatedwith thepurchase,transportation,and
placementofmaterialusedto backfill theexcavationresulting from the
removal anddisposalof soil shall not exceedatotal of$20.00per cubic
yard.

Theproposedmaximumallowablepaymentfor costsassociatedwith thepurchase,
transportationandplacementofmaterialusedto backfill theexcavationshouldbe
strickenentirely. Toplacea maximumlump sumamounton this typeofactivity shows
extremelackofknowledgefor whatit takesto completethesetasks.

TheAgencyhassinceat least1995utilizedafactorof $20.00percubicyardasa
guidancefigurefor determiningreasonableness,while makingallowancesfor site-
specf/ic conditionsor locations,which can drastically alter thecosts. During thepast
two to threeyears,LUSTSectionProjectManagershavebeenattemptingto enforce
the $20.00percubicyardrate to all sites,regardlessofsite-specificconditionsor
locations. TheAgencyhasnot increasedthis rate in nineyearsandhasfailedto take
into accountcostincreaseandinflationaryfactorsoverthepast9 years.

In previouslyconductedearly action andcorrectiveaction budgets,theAgencyhas
approvedmobilizationchargesfor eachpieceofequipmentbroughtto a sitewhich is
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necessaryin orderto conductthework. Whiletherate approvedbytheAgencywas
insufficientfor remotesites,atleasttheyacknowledgedthatcontractorsincur some
costsin orderto moveequipmentUnderthenewlyproposedlumpsumrate, thecosts
for mobilizationhavebeencompletelyignored.

ThediscoverydepositionofBrian P. Baueron December3, 2003illustratesthatthe
Agencydevelopedits ratefor excavation,transportationanddisposalwithouttaking
into accountsite-specf/ic factorssuchasthedistancebetweena siteanda landfill or
complexexcavations.(CK’3M Company,Inc. v. Illinois EnvironmentalProtection
Agency,BauerDeposition,44:4,December2003) It is likely thattheAgencydid not
takeinto accountsite-specf/ic factorswhendevelopingits ratesfor purchase,
transportationandplacementofbackfill material. Failure to accountfor or make
adjustmentsfor site location is a grossoversightbytheAgencywhenthedistanceto a
materialsupplieris thedrivingfactor whencalculatingthecostofbackfilling. As
Agencypersonnelspendlittle to no timein thefield and haveno backgroundin
businesscosts,theylackthenecessaryexperienceandtraining to adequatelypre-define
costs. Trucking,equipmentandpersonnelhours areall completelydependentupon
thedistance. Thenumberofavailabletruckscan also impactthetotal costof
transportationandbackfilL Duringpeakseasonsfor roadconstructionandgrain
hauling,availabletrucksarefewandareat apremium.

The rateshavenotbeenadjustedin nineyearsto accountfor inflation. (CW3M
Company,Inc. v. Illinois EnvironmentalProtectionAgency,BauerDeposition,39:3,
December2003) Accordingto theGrossDomesticProductImplicit PriceDeflatorfor
GrossNationalProduct,between1996and2003 inflation shouldhaveraisedpri cing
byover 11%. NotonlyhastheAgencyfailedto accountfor site-specificfactors, they
havefailedto adjusttheir backfill rate in nineyears. Therehasbeenno allowancefor
inflation,personnelcostincreasesandraises,higherfuel costs(whichdramatically
affecttruckingandequipmentrates),highervehicle/truckandequipmentpurchase
and repair costs,higherinsurancecosts(particularlyfollowing 9/11/01),higherlicense
andoperating/permitfeesimposedby theState,etc.

AppendixE containsan excerptfrom a l988publicationfromtheUnitedStatesEPA,
whichstatesthatbackfill materialcostrangedfrom$10to $20percubicyard.
Gradingthebackfill added$2.50to $3.50percubicyardto theoverallcost Equipment
andtransportationcostshaveincreasedsignificantlysince1988.

In lieu oflump summaximumrates, theAgencyshouldreviewbudgetson a timeand
materialsbasisandrely onestimatesprovidedby LicensedProfessionalEngineersand
Geologistswho areregulatedbytheDepartmentofProfessionalRegulations.

(b)(l) Exceptasprovidedin subsection(b)(2) ofthis Section,thevolume of
backfill materialshall be determinedby thefollowing equationusing the
dimensionsof thebackfihledexcavation:(ExcavationLengthx Excavation
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Width x ExcavationDepth)x 1.05. A conversionfactorof 1.5 tonsper
cubicyard shall be usedto converttonsto cubicyards.

TheAgency’sproposedconversionfactor of1.5 tonspercubicyardis nothingmore
thanan attemptto overturn thePollution ControlBoard’sfinal decisionregardingsoil
densityaswaspromulgatedasamendmentsto 732 in April 2002. Considerable
testimonywasfiled with regardsto appropriateconversionfactorsand soil density.
TheBoardnotedin 732.AppendixC thefollowing:

Sitespecificinformationmaybe usedto determinetheweighto(backfill
materialif siteconditionssuchasbackfillmaterial,soilmoisturecontent,and
soil conditionsdiffer significantlyfrom thedefaultvalues.

BOARDNOTE: Theweightofbackfillmaterial is calculatedby usingthe
defaultbulkdensityvalueslistedin TACOregulationat 35III. Adm.Code742,
AppendixC, TableB. Theweightofbackfill materialto beremovedis basedon
a dry bulkdensityvalueof1.8g/cm for sandanda moisturecontentof10
percentwhichequals1.98g/cm3. TheBoardhasroundedtheremovedbackfill
densityto 2.0g/cm3. The weighta/backfillmaterialto be replacedis basedon a
dry bulkdensityvalueof2.0 g/cm for gravel.

TheAgencyisproposingto eliminatetheabovelanguage,which whenconverted
equatesto approximately1.68 tonspercubicyard,andimposea conversionfactor of
1.5 tonspercubicyard. TheAgencyis attemptingto ignorevalueslistedin TACO
regulation at 35 IlL Adnt Code 742, AppendixC, TableB andimposea conversion
factor with noscientificbasis.

Mr. Harry Chappe4LUSTSectionUnit Manager,testffiedthattheAgencyrecently
decidedtojust useone-and-a-halfforall soil types. (CW’MCompany,Inc. v. Illinois
EnvironmentalProtectionAgency,C/rappelDeposition,46:2,December2003) Mr.
ChappelcommentedthattheAgencybelievedthatthe1.5 conversionfactorwasthe
averageofmostofthesoilsin Illinois, however,therewasno detailedevaluation
conductedfor theAgencytojustffy ignoring 732.AppendixC TheAgencyhasbeen
operatingin violation of 732.AppendixCfor sometimebysimplyimposingtheir own
rule and disregarding732.AppendixC which wasdevelopedutilizing scientfficdata
andtestimonyderivedduringhearingsfor theApril2002amendmentsto 732.

Theconversionrate approvedby theBoard, 2.0g/cm3,shouldbe left asis currently
andmodWedto in thisPart and theAgencyshouldbeforcedto complywith its own
regulations.

c) Paymentfor costsassociatedwith the removSandsubsequentreturn of
soil that doesnot exceedtheapplicableremediationobjectivesbut whose
removalis requiredin orderto conductcorrectiveaction shallnot exceeda
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total of $6.50percubicyard. The volumeofsoil removedandreturned
shallbe determinedby thefollowing equationusing thedimensionsofthe
excavationresultingfrom the removalof thesoil: (ExcavationLengthx
ExcavationWidth x ExcavationDepth). A conversionfactorof 1 .5 tons
percubicyard shall be usedto converttons to cubicyards.

Theexcavationand removalofsoil thatis not to be disposedofbut is requiredto be
removedto accesscontaminatedsoil is aprocesswith limited usefulnessand
applicability. Theprocessis notexactandcan be quite tediouswhenattemptingto
segregatecontaminatedmaterialfromcleanmaterial,especiallywhentrying to applya
cleanup objectiverather than a visualor odorindicationofcontamination. Large
bucketson excavatingequipmentarenot designedto “nitpick” throughsoilfor
segregation.

Thetypeofexcavationandthesizeor layoutofthepropertybeingexcavatedwill also
havean impacton thefeasibilityand associatedcostsfor excavation,removaland
placementIf a trench is beingexcavatedandtheremovedsoil can simplybeplacedon
onesideofthetrenchandtheoppositesideis openandavailablefor truck or other
equipmentactivity,placementcan be completedrelatively inexpensively.However,if
theexcavatingequipmenthas to walk all thewayacrossa large siteto placesoilso it
will notdisrupttheexcavationandmovementoftrucks andotherequipment,or if
trucksare loadedto movesoil to anotherlocationon thepropertyoutoft/re way,
considerablymorecostswill be incurred. Theexerciseofexcavatingto segregateclean
from contaminatedsoil Ic tediousandtimeconsumingin andofitself, requiringmore
effort than is allowedundertheAgency’sproposed$6.50percubicyardrate. The
material will alsoberequiredto be testedasis it removedand stockpiled. The
contractorwill haveto waitfor analyticalresultsto yerjfy contaminationlevelsin the
removedsoilbeforeit can be movedagainandplacedbackinto theexcavation.

For thereasonslistedabove,Section734.825(c)shouldbestrickenaswritten; the
work, whendeemedtechnicallyfeasibleor able to be conductedgivensiteconstraints,
shouldbe conductedon a timeandmaterialbasis. Thecostestimateshouldbe
developedandpreparedby a LicensedProfrssionalEngineeror Geologistwith the
necessaryexperienceand credentialsto accuratelyassessthecosts.

732.830& 734.830 Drum Disposal

Paymentfor costsassociatedwith thepurchase,transportation,anddisposalof 55-gallon
drumscontainingwastegeneratedas aresult ofcorrectiveaction(e.g.,boringcuttings,
waterbailed for well developmentor sampling,hand-bailedfreeproduct)shall not
exceedthe following amountsor atotal of $500.00,whicheveris greater.

Drum Contents Maximum Total AmountperDrum
Solid waste $250.00
Liquid waste $150.00
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Themaximumproposedcostsfor purchase,transportation,anddisposalof55-gallon
drumsofwastearereasonablefor siteslocatedin closeproximityto a disposalfacility
and whennumerousdrumsarebeingdisposedofat onetime. However,for sites
locatedin remoteareasoft/re Stateor wherefacilities to transportanddisposeofthe
materialsarenot in closeproximity,themaximumlump sumproposedamountis
insufficient Whentheproposedcostincludesthe drumitself transportationand
disposal,it will beinadequatefor manysites. Thedrumitself if purchased
individuallyand is an IDOT.-approveddrum (requiredfor transportation),will cost
approximately$65.00. If thesite is located2 hoursfrom thedisposalfacility,
approximately4.5-5hoursoftruck timewill be requiredto load, secureandtransport
thewaste.At $70.00perhourfor a tandemaxledumptruck, licensedfor specialwaste
hauling, $350.00will be incurredfor transportation. Mostlandfills havehigherrates
for drumsthan theywouldforsoil on aperyardbasisdueto thespecialhandling
required. Theactualdisposalwouldcost$200.00(AlliedWasteMarch2004). In order
to loadthedrum into a truck,a backhoeor otherequipmentandpersonnelwill be
required. An hourofbackhoetime,at $85.00perhourwith operator,plus
mobilization,at theAgency’shistoricapprovalrate of$200.00,adds$250.00to the
cost Thealternativeto utilizing a backhoewould be to securetruckingfrom the
landfill utilizing a truck with a lifting mechanismespeciallydesignedfor drums,
however,mostlandfills, especiallyin southernIllinois, arenotequippedwith such
equipment.

Giventhis site location andvariables,costto disposeofonedrumcouldexceed
$865.00. Obviously,thecostperdrumwouldbe signjficantly less if a largenumber
werebeingloaded,transported,anddisposedof however,this scenariois for a single
drum, whichcouldbe thescenariofor siteswith minimaldrilling or sampling
activities. Liquid disposalcostscouldexperiencethesamedegreeoffluctuationor
rangeofcostsdependentuponthelocationofthesite.

For thereasonslistedabove,Section734.830shouldbe strickenaswritten; thework,
whendeemedtechnicallyfeasibleor ableto be conductedgivensiteconstraints,should
be conductedon a timeandmaterialbasis. Thecostestimateshouldbedevelopedand
preparedby a LicensedProfessionalEngineeror Geologistwith thenecessary
experienceandcredentialsto accuratelyassessthecosts.

732.840& 734.840 Replacementof Concrete,Asphalt,or Paving;Destructionor
DismantlingandReassemblyofAboveGradeStructures

a) Paymentfor costsassociatedwith thereplacementof concrete,asphalt,or
pavingshallnot exceedthefollowing amounts:

Depthof ReplacementMaterial Maximum Total Amount
per SquareFoot

Two inchesof asphaltor paving $1 .51
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Threeinchesof asphaltorpaving $1.70
Four inchesof concrete,asphaltorpaving $2.18

Fordepthsotherthanthoselistedabove,theAgencyshalldetermine
reasonablemaximumpaymentamountson asite-specificbasis.

Theratesprovided,takenfrom theNationalConstructionEstimator,are takenoutof
context,andarenotusedcorrectly. Four inchesofconcreteor asphaltpavingis
inadequatefor a commercialfacility. A morerealistic rate, $6.01persquarefoot,
calculatedfrom the2004Edition oft/reNationalConstructionEstimator,for
commercialconstruction,is presentedin Appendix£

For thereasonslistedabove,Section734.830shouldbestrickenaswritten; thework,
whendeemedtechnicallyfrasibleor able to be conductedgivensiteconstraints,should
be conductedon a timeandmaterialbasis. Thecostestimateshouldbedevelopedand
preparedby a LicensedProfessionalEngineeror Geologistwith thenecessary
experienceandcredentialsto accuratelyassessthecosts.

b) Paymentfor costsassociatedwith thedestructionor the dismantlingand
reassemblyof abovegradestructuresshall notexceedthetime and
materialamountssetforth in Section734.850of this Part. Thetotal cost
for the destructionor thedismantlingandreassemblyofabovegrade
structhresshall not exceed$10,000per site.

TheAgency’sbasisfor the$10,000maximumallowableamountpersitefor
dismantlingandreassemblyofabovegradestructuresis out-datedandnotbasedupon
any realevaluationofcostsandlackssupport TheAgencyhasusedthe $10,000
figure sincetheearly 1990’sasa gaugeto determinewhetheror not a structurecould
be removed. If a building,for example,werevaluedat lessthan $10,000,theAgency
wouldallowfor its demolitionaspart ofcorrectiveaction costs. Historically, once
determinedeligiblefor destruction,theAgencywouldpayfor its demolition,removal
anddisposalon a time andmaterialsbasis. In morerecentyears,for budgetapprovals,
theAgencyhastranslatedthestructure’sworth into a maximumallowablecostfor its
destruction.Accordingly,thereis no real basisfor themaximumamountpayablefor
$10,000persite.

Section734.840(b)shouldthereforebere-written to allowfor thedestructionof above
gradestructureson a timeandmaterialbasis,whichtakesinto accountthesize,
building materialcompositionandconditionoft/restructureandthedistancerequired
to travelto apermitteddisposalfacility. Thecompositionoft/restructurewould
includeevaluatingwall andfloormaterials,a determinationoft/represenceof
asbestos-containingmaterialandtheweightor densityoft/re materialto be disposed
of Specialsegregation,notjfication, handlinganddisposalofasbestos-containing
materialsare a requirementthatcannotbe ignored. Varyingcompositionswill have
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varyingdisposalcostsaswell TheLicensedProfrssionalEngineeror Geologistwith
experiencein evaluationandcostestimatingis muchbetterequippedto developa
reasonableprojectedcostrather than reliance uponan out-datedandimproperly used
estimateasdevelopedby theAgency. TheAgencyhasattemptedto streamlineor
itemizedthecostsassociatedwith structuredemolitionusingfiguresnotoriginally
developedfor suchapurpose.

732.845& 734.845 ProfessionalConsultingServices

Paymentfor costsassociatedwith professionalconsultingservicesshallnotexceedthe
amountsset forth in this Section. Suchcostsshall include,but notbe limited to, those
associatedwith projectplanningandoversight;field work, field oversight;travel;per
diem; mileage;transportation;and thepreparation,review,certification,andsubmission
ofall plans,budgets,reports,applicationsfor payment,andotherdocumentation.

a) EarlyAction and FreeProductRemoval. Paymentof costsfor
professionalconsultingservicesassociatedwith earlyactionand free
productremovalactivitiesconductedpursuantto SubpartB of this Part
shall not exceedthefollowing amounts

1) Paymentfor costsassociatedwith thepreparationfor the
abandonmentofUSTsshall notexceedatotalof $960.00

In theAgency’sattemptto simplify themethodsto determinecostreasonableness,they
haveoverlookedthecomplexitiesofsomesitesandthespecialrequirementsnecessary
to completethe work in accordancewith regulationsandsafetyrequirements.The
Agencyhasnotofferedhow it developedthis amount,thenumberofsitesor extremes
foundat sites,or anyothersupportingdocumentationfor theBoardor the regulatory
communitytojudgethereasonableness,oftheirproposedrate.

For mostsites,coststoprepareforUSTabandonmentor removalshouldnotexceed
theproposedamountof$960.00. However,somesitesrequireconsiderablymore
effort,plansanddesignsprior to conductingthework In April 2001, CW~’M
conductedan extremelycomplicatedUSTremoval.(Smoot99-2755) Whatwasoncea
very largeparcelof land with a gasolinestationin thefront anda bulkplantoperation
in back with all USTsservicingboth operationslocatedbetweenthe twofacilities, was
dividedduring a real estatetransaction. Whendividingtheproperty,thepropertyline
wasadjustedin andaroundthe USTssegregatingthosewhichservicedeachfacility.
Whilethissoundssimpleenough,thecomplicationarisesasthetankswerenotsorted
or distributedbyfacility. Almosteveryother tankservicedtheoppositefacility.

CL�Mworkedwith theOSFMtodevelopanddesigna removalprocessthat would
allow thetanksfor thebulkplantto be safelyremovedwhileprotectingtheother tanks,
which wereactiveat thestation. Detailedengineeringdrawingsandplanswere
requiredby theOSFM. Toprotecttheactivetanks,oneat a timewasdrained,piping
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disconnectedandpile wasdrivenaroundits backfill/beddingperimeter. Oncethe
adjoining bulkplanttankwasuncovered,removed,contaminatedbackfill removedand
replaced,theproductwasrestoredto theactivetankandits systemwasreassembledfor
operation. Thisprocesscontinuedforeachlank until all were completed.A totalof
seven12,000-gallontankswereremoved. TheOSFMTankSpecialiston sitedeemedit
themostcomplicatedUSTremovaleverwitnessedby their office.

Whilethis typeofsiteandits complexitiesarenot thenorm, this situationdemonstrates
thatinflexiblemaximumlumpsumamountscannotworkfor everysite in Illinois.
Therefore,Section734.845shouldbe re-written or strickento allowfor circumstances
or site-spec(tic casesto be treatedfairly andequitably. Ownersor operatorsofsites
whichdo notfit a standardscenarioshouldnotbepunishedorpenalizedbecausetheir
siteexperiencescircumstancesdo notfit theAgency’scookiecutterprice-fixing
amounts.

2) Paymentfor costsassociatedwith earlyactionfield work and field
oversightshall not exceeda totalof $500.00per half-day. The
numberof half-daysshall not exceedthefollowing:

A) If oneof moreUSTsare removed,onehalf-dayplus up to
onehalf-dayfor each250 yards,or fraction thereof,of
visibly contaminatedfill materialremovedanddisposedin
accordancewith 734.210(1);

Section734.845(2)(A) shouldbestrickenin its entirety. Thereis no demonstratedbasis
for limitingfield oversightfor professionalconsultingservicesto suchan outrageous
proposedmaximumrate. Theproposedrate clearly illustratestheAgency’slackof
understandingoffieldactivitiesassociatedwith USTremovalsandexcavationwork.
Theproposedrate doesnot accountfor all sitevariablesthat dictatethe amountoffield
oversightnecessaryto safelycompletethework while maintainingcompliancewith
currentUSTregulations(Part 732,proposedPart 734 and 41 111. Adm. CodeParts170
and172).

To safelyandefficientlyremoveundergroundstoragetanks,thecontractorand/or
consultantmustmobilizeall equipmentandpersonnelthedayprecedingtheUST(s)
removaL Thecontractorwill needto re-assesstheUSTsprior to uncoveringto
determinejf anyadditionalliquidshaveaccumulatedin thetank(s),asis oftenthecase
for leakingtanksparticularly at a sitewith a high water table. Theliquidsshouldbe
removedjustprior to ventingoperationsto avoidadditionalaccumulation. MostUST
removalsarescheduledfor themorningorfor all day (or multiple days),dependent
uponthenumberoftankspresent. Thecontractoris requiredto havethesiteand
tanksready, exposedandventilatinguponthearrival oftheOSFMTankSpecialist.
Thetimeofarrival ofthe OSFMTankSpecialistis variabledependentuponhowfar
theymusttravelto reachthesite. Typically,thesite is readyearly in themorningto be
preparedfortheOSFMTankSpecialist,astheir exactarrival timeis not
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predetermined.Accordingly,mostpreparationwork is completedon thedayprior to
thescheduledremoval(s).

Severalfactorsaffectthecostofmobilizationofequipmentandpersonnelto a sitefor
USTremovalwork. Thedistanceto thesite is a primaryfactor. If thecontractor
and/orconsultantmusttravela signj/icant distance,afull day is requiredto mobilize
andreadythesitefor thenextday’s removalwork. Thelengthoftimerequiredfor
USTremovalis also highly variable;majorfactorscontributingto thelime required
includenumberoftanks,weather(particularly humidityandtemperature),locationof
tank(s)atfacility, tankandpipingcondition,extentandlocationofpiping,
groundwaterdepth,soil stability, andtypeandthicknessofoverburden. Thesefactors
wereclearly notaccountedfor by theAgencywhendevelopingits maximumallowable
oversightrates.

Whenthesite is locatedin a remoteareaoftheStateor theremovalcontractorhasto
travela greaterdistanceto thesite,typically, asmentionedabove,thecontractorwill
uncovertheUSTsthe day beforethescheduledremovalandarrive earlyto thesiteon
theday oftheremovalto beginventingoperations. In thiscase,overnightstayis
requiredfor severalindividuals.

Thetimenecessaryfor uncoveringthe tanksis dependentuponthetypeandthickness
oftheoverburden. For high andheavytraffic areas,theoverburdenwill consistof
reinforcedconcrete,whichrequiresadditionaltimefor destructionandremoval If the
watertableis veryshallow, theexcavationmayrequirecontinuousdewateringin order
to accessandremovethetanks. If thetanksrecentlyheldfreshproduct, ventilation
operationswill takelongerto achievetherequiredLEL (LowerExplosiveLimit).
Severalotherfactorscan also complicateactivitiesto achievingtherequiredLEL.
Theseinclude,butarenotlimitedto, ambientair temperature(thewarmerthe
temperature,themorevolatilesaregeneratedin the USTbyfuelresidues),higher
humidity levels,andwhetheror not thetankwasrelinedandthe conditionofthelining
(fuel residuesandvaporscanbecometrappedbetweenthetankandtheliner).

Theconditionofthetankitselfwill also affecttheamountoftimeto removeit. If the
tankhascorrodedto theextentthatit is taking on water (shallowgroundwater
conditions),continuouspumpingactivitieswill be requiredin orderto l(ft thetank
fromtheexcavation.Oldertanksmayhavefittings or ljfting lugs thathavebecome
corrodedrequiring alternativemeasuresbe developedto safelyremovethetank. Long
or extendedpipingtrencheswill require tediousexcavatingto exposethepiping in its
beddingso thattheOSFMTankSpecialistcanobservethepipingin situandassess
soil conditionsto determineif thepipingcontributedto therelease.As mentioned
above,thepipingoverburdencan, ([reinforcedconcrete,takeadditionaltimeand
effortto remove.

If numeroustanksare locatedat a facility andall arenot within thesamebeddingor
pit, multiple excavationswill haveto be conductedto exposethetanks,increasingthe
timeandassociatedcosts. If tanksarelocatedin closeproximityto a building or other
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structure,specialexcavationprecautionswill be requiredto assurethatthewalls are
stableand will notcollapsecausingdamageto neighboringstructures. Soilconditions
andstability alsoplay a signjficant role in thesafetyofan excavation.Severe
contaminationcan erodesoilstabilitypropertiesandmustbeassessedandguarded
againstduringexcavationandtankremovaloperations. Benchingandsloping
activitiesmaybenecessaryandcan be appliedwheresufficientspaceis available.
Moreaggressivemeansofslopestability,suchaswall supports,cribs orpiles,mustbe
appliedwhenthereis insufficientspaceor soil stabilitycannotbe achievedusing
slopingor benchingmeasures.

Shouldthe removal(s)takean entireday,astheyoftendo, initiation ofremovalof
contaminatedfill mayor maynotoccur. Site constraintstypically dictatewhetherthe
excavationcan begin. For siteswith limitedspace,thereis oftennosufficientroomfor
USTremovals,muchlessroomfor trucksto accesstheexcavation.For smallersites,
muchoftheavailablespaceis utilizedto storetheremovedoverburden(soil,pavingor
concrete)until it removalfromthesite,housetheremovalequipment(air compressors,
servicetrucks,etc.), andspacefor settingthe USTon thesurfacefor cuttingand
cleaningactivities. Therequiredexclusionzonegenerallyprohibits trucksfrom
enteringthesiteuntil all tanksare removed,cleaned,and inspected.Underthesetypes
ofconditions,excavation,transportationanddisposalmaynot be able to begin on the
dayofthetankremovals. CWMhasoftenbeguntransportationanddisposalactivities
at sitesoncetheremovalis over;however,limited quantitiesofsoil can be movedwhen
theactivitiesstart later in theday. Theschedulingoftruckingis d([ficult until the
tanksareat leastall vented,at whichpointit maybe too late in theday to securethe
trucks.

Giventhedescriptionsabove,a minimumoftwofull dayscan benecessaryto safely
removeUSTs. Additionaldaysarenecessarywhenthereis largenumberoftanks.
TheAgency’sproposedmaximumratefor theexcavationanddisposalvolumeof250
cubicyardsalsoshowsa lackofunderstandingfor site variablesandtheoversight
necessaryto ensuretheworkproceedsin accordancewith all regulationsand
profrssionalismandto ensuresamplesarecollectedfrom requiredlocationsand
handledproperly. Theprofrssionalmustbe onsitealso to makeimmediatefield
decisionsfor circumstanceswhich arise thatdon’t conformto thenormor when
certainregulatoryrequirementscannotbemet For example,a site with anextremely
high watertable mayfloodtheexcavationoncethewater tableis accessed.Once
floodedor ([a floor is too saturatedforpropersampling,theprofessionalwill assess
thesituationandmakesureall necessarydocumentationis collectedto presentto the
Agencyto demonstratethesite-spec(ficconditionswhichpreventedthesampling. For
thisandother reasons,CW3Mcontendsthataprofessionalmustbeonsiteat all times
whenwork is in progress. UndertheAgency’sproposedratesystem,theUSTprogram
will movebackto theDarkAgesandbackhoeoperatorswill be collectingsamples.It is
not their on-sitefunctionand theytypically lack theeducation,training, experience
and regulatorybackgroundsnecessaryto overseeajobsite.
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TheAgency’sproposedratefor oversightdoesnot takeinto accountthenumberof
tanksbeingremoved.An economyofscalefactorcannotbe applied([only onetankis
removed. Thenecessaryequipmentutilizedduring tankremovalactivitiesis thesame
whetherthereis onetankto removeor multiple. Excavatingequipment,sitesafety
equipment,ventilatingequipment,groundingsystems,etc. will be necessary;thecosts,
on a daily basis,can bespreadoutovermultipletanks,however,whenonlyonetankis
beingremoved,all equipmentcostsmustbe attributedto a singletank.

For a remotesite, theprofessionalis notevenaffordedsufficienttimeto drive to the
site, muchlessperformtheir requiredwork. Twelveto 16-hourdaysarenot
uncommonin thefield.

With regardsto theallowanceofonehalf-dayoversightfor250cubicyardsofsoil
removal,theAgencyhasnot takeninto accountsite-spec(ficfactors, whichdictatethe
amountofsoilthatcan reasonablyremovedin a day.

Site-specj/ic conditionsor complexitiesshouldalso be accommodatedfor when
evaluatingreasonableratesfor excavation,transportationand disposal. Soil
conditionsandexcavationwall stabilitycan affecttheefficiencyofanexcavation.
Shouldsoilpropertiesbepresentwhichcreatewall collapse,sloughingor unsafe
conditions,measuresmustbeemployedtoprotectpersonnel,equipmentand
surroundingstructures. Theseeffortscandisruptan excavationor at a minimum,
increasethecostsassociatedwith theexcavationbyrequiring benching,slopingor
retaining walls. An OSHAexcavationcompetentpersonneedsto bepresentto
evaluatetheexcavation. TheAgency’sproposedprofessionalratesfail to accountfor
thesetypesoffield conditions.

Therateshavenotbeenadjustedin nineyearsto accountfor inflation. (CW3M
Company,Inc. v. Illinois EnvironmentalProtectionAj’ency,BauerDeposition,39:3,
December2003) Notonly has theAgencyfailed to accountfor site-spec4ficfactors,
theyhavefailed to adjusttheproposedprofessionalrates (exceptforlandfill disposal
fees)in nineyears. Therehasbeenno allowancefor inflation, personnelcost
increasesandraises,higherfuel costs(whichdramaticallyaffecttruckingand
equipmentrates),highervehicle/truckand equipmentpurchaseand repair costs,
higherinsurancecosts(particularlyfollowing 9/11/01),higherlicenseand
operating/permitfeesimposedby theState,etc.

Theproposedrate apparentlyincludesmileage,transportationandcostsassociated
with overtimeratesand overnightstaysand theAgencyhasfailed to make
accommodationsfor thesecostsaswelL Overtimeratesareapplicablefor nonexempt
employeesasrequiredby theDepartmentofLabor.

Overthepast14years,CWMhasconductedwork experiencingsomeor all ofthe
factorslisted above. Theratesandtotal USTremovalcostswerefoundacceptable
usingtimeandmaterialsformatsor byprovidingtheAgencywith thesite-spec(Jic
factors, whichaffectedthetotal costs. For thereasonsmentionedaboveandbecause
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thereis nojustjficationfor theAgency’sproposedrate, andbecausetheAgencydid not
factor anysite-specj/ic variablesinto it rate building, thisSectionshouldbestricken
andreasonablecostsshouldbe determinedon a timeandmaterialbasisby the
professionaloverseeingthework andrelying on estimatesprovidedby Licensed
ProfessionalEngineersandGeologistswho are regulatedby theDepartmentof
ProfessionalRegulations.

B) If oneofmoreUSTsremainin place,onehalf-dayfor
every foursoil borings,or fraction thereof,drilled pursuant
734.210(h)(2);

Whileone-halfdayis sufficientfor on-siteworkto drillfour soil borings,the
maximumrate clearlydoesnotaccountfor mobilizationto thesite,travelexpenses,
andtheoversightof USTabandonmentwork.

Theproposedratedoesnotaccountfor all site variablesthatdictatetheamountoffield
oversightnecessaryto safrlyandproperly completethework while maintaining
compliancewith currentUSTregulations(Part 732,proposedPart 734 and41 IlL
Adm. CodeParts 170 and172).

Theproposedrate doesnotaccommodatefor thedistancerequiredto travelto thesite,
thenumberoftanksbeingabandoned,theconditionofthetanksbeingabandoned,the
location andtravel timefor theOSFMTankSpecialistandanycleaningof
liquid/sludgeremovalwork thatis requiredforabandonmentinplace. TheOSFM
requiresthata licensedcontractorperformUSTabandonmentandon-sitepersonnel
mustpossessthe requiredlicensingto supervisethework.

Assite-spec(tic variableshavenotbeenevaluatedor includedin theAgency’sproposed
maximumoversightrateandbecausethere is no jus4flcationfor theAgency’s
proposedrate, Section734.845(B) shouldbestrkkenand reasonablecostsshouldbe
determinedon a timeandmaterialbasisby theprofrssionaloverseeingtheworkand
rely on costsprovidedby andcertifiedby LicensedProfessionalEngineersand
Geologistswho areregulatedbytheDepartmentofProfessionalRegulations.

C) Onehalf-dayif a USTline releaseis repaired.

Whileone-halfdaymaybesufficientfor on-sitework to overseea line releasefor some
sites,themaximumrate clearlydoesnotaccountfor mobilizationto thesite,travel
expensesor theamountofwork associatedwith therepair, suchasthelengthofthe
pipingrun andthenumberofrepairsrequiredto restoreoperation.

Theproposedratedoesnotaccountfor all sitevariablesthatdictatetheamountoffield
oversightnecessaryto safelyandproperly completethework while maintaining
compliancewith current USTregulations(Part 732,proposedPart 734and41 IlL
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A dnz CodeParts 170and172). Section734.845(C)doesnotfactorthelengthofpiving
to be assessed,sampledandrepairedor whattypeofoverburdenis presentabovethe
lines. Signjflcant amountoftimemaybe necessaryto sawcut, excavateandexposea
line release,particularly whentheexactlocation is unknown.

Theproposedrate doesnotaccommodatefor thedistancerequiredto travelto thesite
or the location andtraveltimefor theOSFMTankSpecialist TheOSFMrequires
thata licensedcontractorperformUSTline repairsandon-sitepersonnelmustpossess
therequiredlicensingto supervisethework.

Assite-specificvariableshavenotbeenevaluatedor includedin theAgency’sproposed
maximumoversightrate andbecausethereis nojustificationfor theAgency’s
proposedrate, Section734.845(C)shouldbestrickenandreasonablecostsshouldbe
determinedon a timeandmaterialbasisby theprofessionaloverseeingthework and
rely on costsprovidedby and certifiedby LicensedProfessionalEngineersand
Geologistswho are regulatedby theDepartmentofProfessionalRegulations.

3) Paymentfor costsassociatedwith thepreparationandsubmissionof 20-
day and45-dayreports,including,but not limited to, field worknot
coveredby subsection(a)(2) ofthis Section,shall not exceedatotal of
$4,800.00.

Themaximumproposedrateof $4,800.00forpreparationandsubmissionof2O-day
and45-dayreports, includingfieldwork will beinsufficientfor manysites. TheAgency
indicatedthat it utilizedtheConsultingEngineersCouncilofIllinois recommendations
to createtherateproposed. (CECI, 2003) TheAgencythentried to justify this rate by
providingAttachment12ofthePre-filedTestimonyfor theMarch 15, 2004hearing.
AppendixL ofthis documentprovidesan in-depthanalysisofhowtheAgencyutilized
theCECI’s recommendation.Therateof$4,800wasbasedon thenumberofhours
CECIhad indicated,however,theAgencyfailed to addtheothersitespecjfIc and
incidentalchargesassociatedwithcompletingtherequiredwork. TheAgencydid not
providefor inspectionwhatsiteswereselectedfor evaluationto determinethisrate,
therefore,it lackssupportto be a catchall ratefor earlyaction reportingandfield
work. WhiletheAgencyprovideda table illustrating itsjustjficationfor the rate of
$4,800.00,thetable itselfrepresentstheAgency’sflawedapproachto ratesetting. The
Agencyutilizednegativenumbersto calculatean averagerate.

Aswith otherproposedrates in thisPart, theAgencyfails to recognizetheindividuality
ofsitesand accommodatefor coststhatmaybe incurredto meetthetechnical
requirementsofthis Part. Thefollowing examplesaresituationsCW3Mhas
encounteredwhenconductingearlyaction work thatcanaffectthetotal costfor
compliance.Shouldthe earlyactionperiod be extendedto allowfor sufficienttimeto
scheduleandconductUSTremovals,excavationanddisposal,samplingwith time to
obtainall necessary/requiredsupportingdocumentation,a secondor addendumto the
45-dayreport will bepreparedandsubmittedto theAgency.It will contain updated
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information,documentationofUSTremovals,excavation,disposal,backfilling, liquid
disposal,groundwaterconditionsandexcavationsampleresults. Undertheproposed
lump sumrate, thereis an insufficientamountofdata availableto providethe
additionalinformation.

Toproperlypreparethe45-dayreportandassesstheUSTsite,a sitevisit is necessary.
Duringsuchvisit, thesite, utilities andtankswill be mapped,theUSTswill be
inspectedto determinef/thereis productor liquid requiring immediateremoval,the
areasurroundingthesitewill beassessedfor potentialimpacts,useofsurrounding
propertyandto determineanysiteconstraintsthatmayhinderor causedjfficulty
during USTremovalsor excavation.Samplingactivitiesmayalso beconductedduring
thissitevisit Whena siteisnot locatedin immediateproximityto theprofessional,
theywill be requiredto travel to andfrom thesite, in additionto performingtheon-site
work. For veryremotesites,suchasCairo, Illinois, theprofessionalscouldeasilyhave
a 12-hourday to travelto andfrom thesiteandcompletethenecessarywork Thisone
activity couldconsumeone-quarterto one-thirdoftheavailablemaximumlumpsum
amountto complete,leaving verylittle to completetherequiredreportsand any
necessaryadditionalvisits.

On someoccasions,CW3Mhasconductedworkat siteswherethepropertyis not
ownedby the USTowneror operator. On-siteaccessagreementsare thenrequired.
Additionalcoordinationeffortsmusttakeplaceto inform thepropertyownerand
conductthework in a mannerthatdoesnotreasonablyinterferewith theowner’s use
oftheproperty. CW1Mhasalso encounteredsiteswherethetanksarepartially located
on adjoining or off-siteproperties. In this typeofsituation, accessagreementsmustbe
securedfrom thispropertyownerprior toproceedingwith thework Additionalefforts
arenecessaryto coordinateactivities with the landownerandprovidethemwith reports
documentingthework completed.

As site-specificvariableshavenotbeenevaluatedor includedin theAgency’sproposed
maximumoversightrate andbecausethereis nojustificationfor theAgency’s
proposedrate, Section734.845(3)shouldbestrickenandreasonablecostsshouldbe
determinedon a timeandmaterialbasisby theprofessionaloverseeingthework and
relyon costsprovidedby andcertifiedbyLicensedProfessionalEngineersand
Geologistswhoare regulatedbytheDepartmentofProfessionalRegulations.

5) Paymentfor costsassociatedwith thefield work andfield oversightfor
freeproductremoval shall notexceedatotal of $500.00perhalf.day. The
Agencyshall determinethereasonablenumberof half-dayson a site-
specificbasis.

ThattheAgencyproposesto determinethenumberofhalf-daysnecessaryfor free
productremovalfieldwork andoversightin andofitselfimpliesthatsite-specjfic
factors maybepresentwhich will dictatethetimeneededto completethe work.
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TheAgencyhasattemptedto oversiniplffythe costsassociatedwithfreeproductor
groundwaterremovalanddisposal. Facilities capableof water/productseparation,
reclamationand/or disposalarescarceand arenot immediatelyavailableto mostUST
ownersor operators. Oversighttimemaybe extendedf/the liquids cannotbe
transportedto a permittedfacility locatedin closeproximityto thesite. Themethodof
freeproductrecoveryandthetypeofsubsurfacematerialwill affecttherate at which
freeproductis recoveredfor removalfromthesite. For example,largediameterwells
orsumpslocatedin a recoverytrenchwill producerecoverablefreeproductmore
quicklythana standardsizemonitoringwell. Therate ofrecoveryin a well or sumpis
dictatedbythetypeofgeologypresentat thesiteor thetypeofmaterialsutilizedin a
recoverytrench. Siteswith verysandymaterialwill takelesstimeto recoverafter
pumpingthansiteswith materialsofa lowerhydraulicconductivity. Theprofessional
will berequiredto monitor andassistin theremovalactivities. Additionaltime is
incurredwhenrecoveryis slower.

Also,theprofessionalwill be requiredto makearrangements,cofltact various licensed
disposalandtransportationcontractors,completeauthorizationactivities,potentially
pre-sampletheliquids andschedulethework Theprofessionalwill berequiredto
travel to andfromthesite to overseethe work. For a remotesite, theprofessionalis
notevenaffordedsufficienttimeto driveto thesite,muchlessperformtheir required
work

If theproposedratesareadoptedbytheBoard, USTownersor operatorswill beforced
to minimizeor notconductfreeproductremovalactivities or be stuckwith coststhat
will notbe eligiblefor reimbursement,eventhoughthecostsareclearlyeligible
correctiveaction costsfor which theFund wasdesignedto reimburseownersand
operators. TheAgency’sproposalwill havea severeimpacton tankownersor
operatorswith limited resourcesf/reimbursementcannotbeobtained. Theproposed
maximumcostswill ultimately leadto reducedprotectionoftheenvironmentand
violations oftheActandthis Part

Assite-specificvariableshavenotbeenevaluatedor includedin theAgency’sproposed
maximumoversightrate andbecausethereis nojustificationfor theAgency’s
proposedrate, Section734.845(5)shouldbestrickenandreasonablecostsshouldbe
determinedon a time andmaterialbasisby theprofessionaloverseeingtheworkand
rely on costsprovidedbyandcertifiedbyLicensedProfessionalEngineersand
Geologistswhoare regulatedby theDepartmentofProfessionalRegulations.

7) Paymentfor costsassociatedwith thepreparationandsubmissionof
reportssubmittedpursuantto Section734.210(h)(3)of this Partshall not
exceedatotal of$500.00.

Section734.210(h)(3) requiressubmittalofa report30daysfollowingcompletionof
earlyaction activities demonstratingcompliancewith themoststringentTier1
remediationobjectivesof35 III. Adm. Code742. Thereportrequiresa characterization
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ofthesiteandassemblyofsupportingdocumentationincluding analytical results,
maps,andcomparisonofon-sitedata to theTier I remediationobjectives. The
preparation,assembly,review,certificationandsubmittalofthis reportfor a meager
$500.00is absurdandlacksany real evaluationoftheeffortnecessaryto createthe
report or anysite-specificfactorsthataffectthetotal cost Thenumberofsamples
beingevaluatedandreportedanddraftedon mapswill dictatethetimerequiredfor the
professionalto completethetask.

As site-specificvariableshavenotbeenevaluatedor includedin theAgency’sproposed
report rate andbecausethere is nojustificationfor theAgency’sproposedrate, Section
734.845(a)(7) shouldbe strickenandreasonablecostsshouldbe determinedon a time
andmaterialbasisby theprofessionaloverseeingthework andtheAgencyshouldrely
on costsprovidedby andcertifiedbyLicensedProfessionalEngineersand Geologists
whoare regulatedby theDepartmentofProfessionalRegulations.

732
b) SiteEvaluationandClassification. Paymentofcostsfor professional

consultingservicesassociatedwith siteevaluationandclassification
activitiesconductedpursuantto SubpartC of this Part shall not exceedthe
following amounts:

1) Forsiteevaluationandclassificationsconductedpursuantto
Section732.307of this Part, paymentfor costsassociatedwith the
preparationandsubmissionofsite classificationplans,site
classificationpreparation,field work, field oversight,andthe
preparationand submissionof the siteclassificationcompletion
reportshall notexceeda total of $9,870.00.

TheAgency’sattemptto simplifyandquantifya lump sumratefor siteclassification
activitiesfails to recognizetwo keyfactors:theextentoffieldwork to be conductedin
thefield (i.e., numberofboringsand/or monitoringwells)andthedistanceto thesite
for theprofessional.If monitoringwells are installed,a minimumoftwo trips is
required. Thefirst trip includesthedrilling and well installation. During thefirst trip,
the well(s)will be developed,f/productionoccursduring thetimeframepersonnelare
on site. Thesecondtrip is neededto measurethestatic depthtogroundwater,conduct
a slug test,purgeand samplethewell(s)andsurveythesurfaceelevationofeachwell.
If thewell(s) do notproduceduring theday ofdrilling, a third trip maybe requiredto
developthewellsprior to conductingsamplingandslugtestingactivitiesas
developmentmustoccurprior to well samplingandslugtestingand development
cannotoccuron thesamedayasslugtestingbecauseit can resultin inaccuratefield
data. Bothprimary trips require twoprofessionalstaffbeon site to conductthework
properlyandin accordancewith OSHArequirements(29CFRPart 1910). If thewell
configurationdoesnotresultin groundwaterelevationsofonemonitoring well
upgradientandthreedowngradient,additionaldrilling couldbe required,creatingthe
needforadditionalfieldtimefor theprofessional.
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Whilemostofthesiteclassificationcriteria is fairly standardized,site-specificfactors
can causehighercoststo belegitimatelyincurred. In addition to thefield work
mentionedabove,f/theprofessionalsare requiredto travela significantdistanceto
reachthesite,additionaltimewill bespenttravelingandmobilizingto thesiteandmay
evenrequirean overnightstay, dependingon theextentofwork to becompleted.
Travelexpensesthemselveswill behigher. Theproposedrateof$9,870.00is
significantlylessthan thepreviousstandardamountallottedbytheIEPAof
$13,400.00,which couldbe adjustedf/additionalfield work wasnecessary.

TheAgencyfailed toprovidetheback-upor supportingdocumentationfor its table
presentedin Attachment13 oftheMarch 15, hearingPre-filedTestimony. Without
suchdocumentation,theselectioncriteria, data entryandevaluationcannotbe
adequatelyassessed.CW3Mquestionswhy theAgencyusedmerelyan averagerather
than an averageplus onestandarddeviationas it did with someotherrates,
automaticallydeterminingthat 50%of thesiteswill fall outoftherangeofreasonable.
Also,fromwhattimeframewastheworkconducted?HowdidtheAgencyselectthese
sites?

Assite-specificvariableshavenotbeenevaluatedor includedin theAgency’sproposed
report rate andbecausethereis nojust4/IcationfortheAgency’sproposedrate, Section
732.845(b)(1)shouldbestrickenandreasonablecostsshouldbedeterminedon a time
andmaterialbasisby theprofessionaloverseeingthe workandrely on costsprovided
by andcertifiedby LicensedProfessionalEngineersandGeologistswhoare regulated
by theDepartmentofProfessionalRegulations.

c) Low Priority CorrectiveAction. Paymentof costsfor professional
consultingservicesassociatedwith low priority correctiveactionactivities
conductedpursuantto SubpartD of this Partshallnot exceedthe
following amounts:

2) Paymentof costsassociatedwith low priority groundwatermonitoring
field work andfield oversightshall not exceeda total of$500.00per
half-day,up to amaximumof sevenhalf-days.

TheAgencyfailedto providetheback-upor supportingdocumentationfor how it
determinedthat5 hoursfor only onepersonis sufficientfor lowpriority monitoringof
all sitesin Illinois. TheAgency’slumpsumratefalls to recognizetwo keyfactors:the
extentoffieldwork to beconductedin thefield (Le.,numberofwells to bemeasured,
purgedandsampled)andthedistanceto thesitefor theprofessionaLThelumpsum
rate alsofails to accommodatecircumstancesthatmaybe encounteredduring the
three-yearmonitoringperiod, suchasinsufficientgroundwaterfor sampling(which
couldrequire a return trip to attemptto retrievea sample)or sampleverificationfor
exceedences(asIc oftenrequestedbyAgencyprojectmanagers).Thisrate, aswell as
thereporting ratesare lessthanthe ratespreviouslyallottedby theAgencyto conduct
low priority correctiveaction.
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734
d) SiteInvestigation: paymentof costsfor professionalconsultingservices

associatedwith site investigationactivitiesconductedpursuantto Subpart
C ofthis Partshall notexceedthefollowing amounts:

1) Paymentfor costsassociatedwith Stage1 site investigation
preparationshall notexceedatotal of$1,600.00,

TheAgency’sattemptto simplf/yandquantj[ya lumpsumratefor Stage1
investigationpreparationactivitiesfails to recognizesite-specificfactorsofthefirst
roundofinvestigation. Theextentoffieldwork to be conductedin StageI (Le.,
numberofboringsand/ormonitoringwells) will be dictatedby thenumberof USTs
that werelocatedat thesite, thenumberoftankbedswhich housedtheUSTsandthe
numberofsamplescollectedduring earlyaction (from USTexcavationsandfrom
alongproductlines). Thecoststo preparedrilling andfieldplansandto conductother
preparationswill be dictatedby theextentofdrilling necessaryto meetthe
requirementsof 734.315.

Assite-specificvariableshavenotbeenevaluatedor includedin theAgency’sproposed
report rate andbecausethereis nojustjficationfor theAgency~cproposedrate, Section
734.845(b)(1) shouldbestrickenandreasonablecostsshouldbe determinedon a time
andmaterialbasisby theprofessionaloverseeingtheworkandtheAgencyshouldrely
on costsprovidedby andcertifiedby LicensedProfessionalEngineersandGeologists
who areregulatedby theDepartmentofProfessionalRegulations.

2) Paymentfor costsassociatedwith StageI field work andfield
oversightshallnotexceed$500.00perhalf-day. Thenumberof
half-daysshallnotexceedthe following:

A) Onhalf-dayfor everyfour soil borings,or fraction thereof,
drilled aspartof theStageI siteinvestigationbut not used
for theinstallationofmonitoringwells. Borings in which
monitoringwellsare installedshall be includedin
subsection(b)(2)(B)of this Sectioninsteadof this
subsection(b)(2)(A); and

B) Onehalf-dayfor eachmonitoringwell installedaspartof
theStage1 site investigation.

TheAgency’sattempttosimpljfy andquantjfya lumpsumratefor StageI
investigationpreparationactiv/tiesfails to recognizetwokeyfactors:theextentoffield
work to be conductedin Stage1 (1e., numberofboringsand/ormonitoringwells)and
thedistanceto thesitefor theprofessional. If monitoring wellsare installed, a
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minimumoftwo trips is required. Thefirst trip includesthedrilling andwell
installation. During thefirst trip, thewell(s) will be developed,f/productionoccurs
during thetimeframepersonnelareon site. Thesecondtrip is neededto measurethe
static depthto groundwater,conducta slug test,purgeandsamplethewell(s)and
surveythesurfaceelevationofeachwell. If the well(s)do notproduceduring theday
ofdrilling, a third trip maybe requiredto developthe wellsprior to conducting
samplingandslugtestingactivitiesasdevelopmentmustoccurprior to well sampling
andslugtestinganddevelopmentcannotoccuron thesameday asslugtestingbecause
it can result in inaccuratefield data. Bothprimarytrips requiretwoprofrssionalstaff
be on siteto conducttheworkproperly andin accordancewith OSHArequirements
(29CFRPart1910).

Thecostperboringor well Ic lesswhentherearenumerouswellsor boringsand
higherwhenthereareonly oneor afew. Thesmallernumberofboringsor wells to be
drilled losestheeconomyofscalebattle. Theoversighttime,especiallywhen
significanttraveltimeis require,along withfield equipmentandsupplies,is
significantlyhigherperunit, astherearefewerunitsfor whichto spreadoutthecosts.
Thesefactorshavenotbeenaccountedfor in the lump sumhalf-dayratescheme
proposedbytheAgency.

If theprofessionalsare requiredto travela significantdistanceto reachthesite,
additionaltimewill bespenttravelingandmobilizingto thesite andmayevenrequire
an overnightstay,dependingon theextentofwork to be completed. Travelexpenses
themselveswill be higher. CW3Mhasseveralsitesin theCairo, Illinois area. Travelto
thesesitesisfour hours oneway. Toconductwork at a site, assuminga workloadthat
wouldrequireeighthours, a sixteen-hourday wouldbe necessaryto completethefirst
visit oftheStageI investigation.

Assite-specj/ic variableshavenotbeenevaluatedor includedin theAgency’sproposed
report rateandbecausethereis nojustjficationfor theAgency’sproposedrate, Section
734.845(b)(2)(A) and 734.845(b)(2)(B) shouldbe strickenandreasonablecostsshould
be determinedon a timeandmaterialbasisby theprofessionaloverseeingtheworkand
theAgencyshouldrely on costsprovidedby andcertifiedbyLicensedProfrssional
Engineersand Geologistswho areregulatedby theDepartmentofProfessional
Regulations.

3) Paymentfor costsassociatedwith thepreparationand submission
of Stage2 site investigationplansshallnot exceedatotal of
$3,200.00.

TheAgency’sattemptto simpQfyandquantjfya lump sumratefor Stage2
investigationplansfails to recognizetwo keyfactors:theextentoffield workwhich
wasconductedduringStageI and theamountproposedtobe conductedduringStage
2, orpotentially conducted(Le.,numberofboringsand/or monitoringwells). In order
to prepareaplan to conductthesecondstageofthe investigation,theplan should

67



includetheresultsoftheStageI investigation. TheextensivenessoftheStage1
investigationwill determinethecostof thepreparationoftheStage2 investigation
plan.

Theextentoffieldwork conductedin StageI (i.e., numberofboringsand/or
monitoringwells) wasdictatedby thenumberof USTsthat werelocatedat thesite,the
numberoftankbedswhichhousedtheUSTsandthenumberofsamplescollected
duringearly action (from USTexcavationsandfromalongproductlines). Therefore,
thecoststo prepareboring logs, WellCompletionReports,review/assessanalytical
resultsandassembleandsummarizetheresultsin a report to theAgencywill correlate
directly to theamountofworkconductedandproposedto be conducted.For example,
it will requiremorepersonnelhourstopreparefifteen boring logsthan it to preparE
fourboringslogs, etc.

Assite-specificvariableshavenotbeenevaluatedor includedin theAgency’sproposed
report rate andbecausethere is nojustificationfor theAgency’sproposedrate, Section
734.845(b)(3) shouldbestrickenandreasonablecostsshouldbe determinedon a time
andmaterialbasisby theprofessionaloverseeingthework andtheAgencyshouldrely
on costsprovidedby andcertifiedbyLicensedProfessionalEngineersand Geologists
whoare regulatedby theDepartmentofProfessionalRegulations.

4) Paymentfor costsassociatedwith Stage2 field work andfield
oversightshallnot exceed$500.00perhalf-day. Thenumberof
half-daysshall not exceedthefollowing.

A) Onehalf-dayfor every four soil borings,or fraction
thereof,drilled aspartoftheStage2 site investigationbut
not usedfor theinstallationofmonitoring wells. Borings
in which monitoringwells areinstalledshallbe includedin
subsection(b)(3)(B)of this Sectioninsteadofthis
subsection(b)(3)(A); and

B) Onehalf-dayfor eachmonitoringwell installedaspartof
the Stage2 site investigation

TheAgency’sattemptto simplf/yand quantj[y a lump sumratefor Stage2
investigationactivitiesfails to recognizethreekeyfactors:theextentoffieldwork to be
conducted,orpotentiallyconducted,in Stage2 (Le., numberofboringsand/or
monitoringwells), andthedistanceto thesitefor theprofessional.If monitoringwells
are installed,a minimumoftwo trips Ic required. Thefirst trip includesthedrilling
and well installation. During thefirst trip, the well(s) will be developed,f/production
occursduring thetimeframepersonnelare on site. Thesecondtrip is neededto
measurethestatic depthto groundwater,conducta slugtest,purgeandsamplethe
well(s)andsurveythesurfaceelevationofeachwell. If thewell(s) do notproduce
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during theday ofdrilling, a third trip maybe requiredto developthewellsprior to
conductingsamplingandslugtestingactivitiesasdevelopmentmustoccurprior to well
samplingandslugtestinganddevelopmentcannotoccur on thesamedayasslug
testingbecauseit can resultin inaccuratefield data. Bothprimarytrips require two
professionalstaffbe on site to conducttheworkproperly andin accordancewith
OSHArequirements(29CFRPart 1910).

Thecostperboringor well Ic lesswhentherearenumerouswellsor boringsand
higherwhenthereareonlyoneor afrw. Thesmallernumberofboringsor wellsto be
drilled losestheeconomyofscalebattle. Theoversighttime,especiallywhen
significanttraveltimeIc required,alongwithfield equipmentandsupplies,is
signjficantly higherperunit,astherearefewerunitsfor whichto spreadoutthecosts.
Thesefactorshavenot beenaccountedfor in the lump sumhalf-dayrate scheme
proposedby theAgency.

If theprofessionalsarerequiredto travel a significantdistanceto reach thesite,
additionaltimewill bespenttravelingand mobilizingto thesiteand mayevenrequire
anovernightstay,dependingon theextentofwork to be completed.Travelexpenses
themselveswill be higher. CW3Mhasseveralsitesin theCairo, Illinois area. Travelto
thesesitesis four hoursoneway. Toconductworkat a site,assuminga workloadthat
wouldrequireeighthours, a sixteen-hourdaywouldbenecessaryto completethefirst
visit oftheStage2 investigation.

As site-spec(ftc variableshavenotbeenevaluatedor includedin theAgency’sproposed
reportrate andbecausethereIc nojustificationfor theAgency’sproposedrate, Section
734.845(b)(4)(A) 734.845(b)(4)(B) andshouldbe strickenandreasonablecostsshould
bedeterminedon a timeandmaterialbasisby theprofessionaloverseeingtheworkand
theAgencyshouldrely on costsprovidedby andcertifiedbyLicensedProfessional
Engineersand Geologistswhoare regulatedby theDepartmentofProfessional
Regulations.

5) Paymentfor costsassociatedwith thepreparationandsubmission
of Stage3 site investigationplansshallnot exceedatotalof
$3,200.00

TheAgency’sattemptto simpljfy andquant(fya lump sumratefor Stage3
investigationplansfails to recognizethreekeyfactors: theextentoffieldwork which
wasconductedduringStage2, theamountproposedto be conductedduringStage3, or
potentiallyconducted(Le.,numberofboringsand/ormonitoring wells)andtheextent
or numberofpotentiallyaffectedoff-siteproperties. In orderto preparea plan to
conductthethird stageoftheinvestigation,theplan shouldincludetheresultsofthe
Stage2 investigation. TheextensivenessoftheStage2 investigationwill determinethe
costofthepreparationoftheStage3 investigationplan.
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Theextentoffieldwork conductedin Stages2 and3 (i.e., numberofboringsand/or
monitoringwells) wasdictatedby thefindingsofStage1 and2, respectively.
Therefore,thecoststoprepareboring logs, WellCompletionReports,review/assess
analyticalresultsandassembleandsummarizetheresultsin a report to theAgency
will correlatedirectly to theamountofworkconductedandproposedto be conducted.
For example,it will requiremorepersonnelhourstopreparefifteenboring logsthan it
to preparefour boringslogs, etc.

Thefactors,which affrct thecostofconductingadditionaloff-siteinvestigations,
includethenumberofpotentiallyaffectedproperties,thenumberofownersofsuch
properties,thenumberofrequests,whichwill be requiredto secureaccessor a denial
ofaccess,andtheamountoftimespentnegotiatingaccessand accessagreements.
Additionaloff-siteinvestigationswould be requiredf/the resultsofthefirst roundof
off-siteinvestigationsdid notdefinetheextentofcontaminationand additionaldrilling
wouldbe necessaryto definetheplumeoff-site. Thecurrentuseofthepropertymay
promptownersto requestspecialconsiderationsasconditionsofaccess.

Assite-specificvariableshavenotbeenevaluatedor includedin theAgency’sproposed
report rate andbecausethereis nojustificationfor theAgency’sproposedrate, Section
734.845(b)(5) shouldbe strickenandreasonablecostsshouldbedeterminedon a time
andmaterialbasisby theprofessionaloverseeingthework andtheAgencyshouldrely
on costsprovidedby andcertifiedby LicensedProfessionalEngineersandGeologists
who are regulatedbytheDepartmentofProfessionalRegulations.

6) Paymentfor costsassociatedwith Stage3 field work andfield
oversightshall no exceed$500.00perhalf-day. Thenumberof
half-daysshall not exceedthefollowing:

A) Onehalf-dayfor everyfour soil borings,or fraction
thereof,drilled aspartof theStage3 investigationbut not
usedfor theinstallationofmonitoringwells. Boringsin
which monitoringwells areinstalledshallbe includedin
subsection(b)(6)(B) of this Sectioninsteadof this
subsection(b)(6)(A); and

B) Onehalf-dayfor eachmonitoringwell installedaspartof
theStage3 site investigation.

TheAgency’sattempttosimpl4fyand quantf/ya lump sumratefor Stage3
investigationactivitiesfails to recognizethreekeyfactors:theextentoffield work to be
conducted,orpotentiallyconducted,in Stage3 (i.e., numberofboringsand/or
monitoringwells) theextentor numberofpotentiallyaffectedoff-siteproperties,and
thedistanceto thesitefor theprofessionaLIf monitoringwellsareinstalled,a
minimumoftwo trips Ic required. Thefirst trip includesthedrilling and well
installation. During thefirst trip, thewell(s) will be developed,f/productionoccurs
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during thetimeframepersonnelareon site. Thesecondtrip is neededto measurethe
static depthto groundwater,conducta slugtest,purgeandsamplethe well(s)and
surveythesurfaceelevationofeachwell. If the well(s)do notproduceduring theday
ofdrilling, a third trip maybe requiredto developthewellsprior to conducting
samplingandslugtestingactivities asdevelopmentmustoccurprior to wellsampling
andslugtestinganddevelopmentcannotoccuron thesameday asslugtestingbecause
it can result in accuratefield data. Theamountoftimenecessaryto conductpumping
or slugtestsis highly variableandtotally dependenton thehydraulicconductivityof
theunit(s)beingtested. GiventhecostsconstraintsproposedbytheAgency,the
professionalcannotaccuratelyconductthe testandbeprovidedfull compensation.
Bothprimarytrips requiretwoprofessionalstaffbe on site to conductthework
properly andin accordancewith OSHArequirements(29 CFRPart 1910).

Thecostperboring or well is less whentherearenumerouswellsor boringsand
higherwhenthereareonly oneor afew. Thesmallernumberofboringsor wellsto be
drilled losestheeconomyofscalebattle. Theoversighttime, especiallywhen
significanttravel timeis require,alongwithfield equipmentandsupplies,is
significantlyhigherperunit, astherearefewerunitsfor whichto spreadoutthecosts.
Thesefactorshavenot beenaccountedfor in the lump sumhalf-dayratescheme
proposedby theAgency.

Thefactors,whichaffectthecostofpreparingfor andconductingoff-site
investigations,includethenumberofpotentiallyaffectedpropertiesandthenumberof
ownersofsuchproperties. Thecurrentuseofthepropertymaypromptownersto
requestspecialconsiderationsasconditionsofaccess. Theprofessionalwill be
requiredto makearrangementsf/advancewith theoff-sitepropertyownersand
potentiallyalternatedrilling datesor timesto accommodatetheuseofthepropertyso
asto minimizedisruptionto useoftheproperty.

If theprofessionalsarerequiredto travel a significantdistanceto reach thesite,
additionaltimewill bespenttraveling andmobilizingto thesiteandmayevenrequire
anovernightstay,dependingon theextentofwork to be completed.Travelexpenses
themselveswill be higher. CW3Mhasseveralsitesin theCairo, Illinois area. Travelto
thesesitesisfourhoursoneway. To conductwork at a site,assuminga workloadthat
wouldrequireeighthours, a sixteen-hourday wouldbe necessaryto completethefirst
visit oftheStage3 investigation.

Assite-specificvariableshavenotbeenevaluatedor includedin theAgency’sproposed
report rateandbecausethereis nojust(ficationfor theAgency’sproposedrate,Section
734.845(b)(6)(A) and 734.845(b)(6)(B) shouldbe strickenandreasonablecostsshould
be determinedon a timeandmaterialbasisby theprofessionaloverseeingtheworkand
theAgencyshouldrely on costsprovidedby andcertifiedbyLicensedProfessional
Engineersand Geologistswho areregulatedby theDepartmentofProfessional
Regulations.
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7) Paymentfor costsassociatedwith thepreparationandsubmission
of investigationcompletionreportsshallnot exceedatotal of
$1,600.00.

TheAgency’sarbitrary proposedcostfor preparationandsubmissionofinvestigation
completionreportslacksaccountabilityfor site-specificvariables,which dictatethe
amountoftimenecessaryto conductthis task. As mentionedabovewith regardsto
costsassociatedwithplan development,theamountofor extentofinvestigationwork
conductedwill drive thecoststopreparecompletionreports. Theamountofanalytical
data thatmustbeevaluatedandreported,thenumberofboring logs andWell
CompletionReports,theamountofdrafting to illustrate boringandmonitoringwell
locations,etc.areall componentsofthesite investigationcompletionreportandwill be
variablefrom siteto site.

OnceaspectofthesiteinvestigationprocessthattheAgencyfailedto acknowledgeis
providingreportsto off-sitepropertyownersf/off-site investigationsareconducted.
Eachpropertyowner is entitledto a detailedreport documentingthefindings. CW1M
hasconductedoff-siteinvestigationsthathaveincludednumerousproperties,up to
eightor ten. To evaluateandreport a significantamountofdata andincludereports
to propertyowners,candrasticallyaffrct thecosts.

For thesereasonsandbecausethereIs nojustificationfor theAgency’sproposedrate,
Section734.845(b)(7) shouldbe strickenandreasonablecostsshouldbe determinedon
a timeand materialbasisby theprofessionaloverseeingthework andtheAgency
shouldrely on costsprovidedby andcertifiedby LicensedProfessionalEngineersand
Geologistswho are regulatedby theDepartmentofProfessionalRegulations

732 & 734
e) CorrectiveAction. Paymentof costsfor professionalconsultingservices

associatedwith correctiveactionconductedpursuantto SubpartC ofthis
Partshallnotexceedthefollowing amounts:

I) For conventionaltechnology,paymentfor costsassociatedwith the
preparationandsubmissionof correctiveactionplansshallnot
exceedatotal of $5,120.00.For alternativetechnologies,payment
for costsshall be determinedon a time andmaterialsbasisand
shallnotexceedtheamountsset forth in Section734.850ofthis
Part.

Developmentofcorrectiveactionplansfor conventionaltechnologiessounds
simplistic, however,site variablesandcomplexitiescan affecttheamountoftime
necessaryto developaplan suitableto a site. If contaminationat a site is contained
andis minimal,developinga plan can befairly simple. However,f/contaminationis
widespread,contaminationor indicatorparametersareheterogeneous,off-site
propertieshavebeenimpacted,specificmigratorypathwayshavecomplicatedthe
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spreadofcontamination,etc. and developmentofcorrectiveactionplansmaybe more
designandlabor-intensive.Prior to developingthecorrectiveactionplan, the
professionalshallbe requiredto evaluatethesiteagainsttheavailableremediation
methodswhile taking intoaccountthecurrentandfutureusesofthepropertyand
selectingthemostfeasibleoption thatis compatiblewith theowner’sor operator’s
plansfor thefacility. If off-sitecontaminationis present,theprofessionalwill be
requiredto makethesameevaluationfor eachaffectedoff-siteproperty. Basedupon
thepropertyowner’swishesor demands,thetypesofselectedremediationmayvaryfor
eachproperty.

C!ØMhasconsiderableexperiencedevelopingcorrectiveactionplans. Anotherfactor
that drivescostsfor plan developmentis theAgency’sprojectmanagerassignedto the
site. Whenprojectmanagersinflect their ownpersonalwishesor their own “rules”
onto aproject,theconsultantcan experienceconsiderableadditionalcoststo develop
plans. CJ�Mrecentlyexperiencedsucha situation. Longaftertheprojectmanager
hadapprovedthesiteinvestigationanddeemedtheplumedefined,he rejecteda
correctiveactionplan andrequiredadditionalinvestigation. In this typeofscenario,
theonlyalternativesare to appealthedenialor conductthework, write anotherp/an
andnot be compensatedfor the work. With an arbitrary lump summaximumratefor
correctiveactionplan development,theIEPAprojectmanagercannotevenauthorize
additionalfundswhentheyfeelit isjustifiedandtheexpenseswereincurred at their
directionor becauseoftheir own errors.

Section732.845also completelyignoredthecoststo conducta siteinvestigationto
determinetheextentofcontaminationfor a highpriority site,similar to thecosts
proposedfor 734sites. Commonpracticehasbeento completetheinvestigation
followingtheclassificationofthesite, includingtheoff-siteinvestigation,f/needed,
and includeall costsassociatedwith theinvestigationandsiteassessmentreport(s)
within thebudgetfor thecorrectiveactionplan. Under theproposedchangesto 732,
thisentirestepin theprocesshasbeenomitted. During theMarch 15, 2004hearing,
questionswereraisedregardingthis issue. Mr. DougClaysuggestedopting in to 734
at thisjuncture. However,theowneror operatorshouldbe affordedtheopportunityto
continueunder732 f/theyso chooseandshouldbe affordedtheproperregulatory
provisionsto do so; f/not whyamend732 at alL

TheAgency’sproposedmaximumrate doesnotallowfor variations in thelevelofwork
requiredtopreparea plan thataddresseesall ofthepotentialsite-specific
requirements.For thesereasonsandbecausethereis nojustificationfor theAgency’s
proposedrate, Section734.845(c)shouldbe strickenandreasonablecostsshouldbe
determinedon a timeandmaterialsbasisby theprofessionaloverseeingthework and
theAgencyshouldrely on costsprovidedby andcertifiedbyLicensedProfrssional
Engineersand Geologistswho are regulatedbytheDepartmentofProfessional
Regulations
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2) Paymentfor costsassociatedwith correctiveactionfield work and
field oversightshallnot exceedthefollowing amounts:

A) For conventionaltechnology,a total of $500.00per half-
day,not to exceedonehalf-dayfor each250 cubicyards,
or fraction thereof,ofsoil removedanddisposed.

TheAgency’sproposedmaximumratefor theexcavationanddisposalvolumeof250
cubicyardsalsoshowsa lackofunderstandingforsitevariablesandtheoversight
necessaryto ensuretheworkproceedsin accordancewithall regulations,theapproved
correctiveactionplan, andto ensuresamplesarecollectedfrom requiredlocationsand
handledproperly. Theprofessionalon sitealsois requiredto makeimmediatefield
decisionsfor circumstanceswhich arisethat don‘t conformto thenormor when
certainregulatoryrequirementscannotbemet For example,a sitewith an extremely
high watertable mayfloodtheexcavationoncethe water table is accessed.Once
floodedor f/afloor is too saturatedforpropersampling,theprofessionalwill assess
thesituation andmakesureall necessarydocumentationis collectedto presentto the
Agencyto demonstratethesite-specificconditionswhichpreventedthesampling. The
professionalmaydevelopafieldplanfor handlingor removalofrecovered
groundwater. For this and otherreasons,CWMcontendsthata professionalmustbe
on siteat all timeswhenwork is in progress.

TheAgency~cproposedratefor oversightdoesnot takeinto accountthesizeofthe
excavation.An economyofscalefactorforon-siteequipment(suchas sitesafety,
barricades,fencing,etc.)cannotbe benefitedfromfor a small excavation.The
equipmentis requiredto safelyperformthework, however,therehasbeenno
allowancefor it at thesite.

Theprofessionalwill berequiredto makearrangements,contactvariouslicensed
disposalfacilities, truckingcompanies,materialssuppliers,completedisposal
applicationsfor disposalauthorization,andpotentiallypre-samplethematerialsto be
disposedoffor wastecharacterizationanalysis. Theprofessionalwill berequiredto
travelto andfromthesite to overseethe work. For a remotesite, theprofessionalis
notevenaffordedsufficienttimeto drive to thesite,muchlessperformtheir required
work

Withregardsto theallowanceofonehalf-dayoversightfor 250cubicyardsofsoil
removal,theAgencyhasnot takeninto accountsite-specificfactors, whichdictatethe
amountofsoilthatcan reasonablyremovedin a day.

ThediscoverydepositionofBrian P. BaueronDecember3, 2003illustratesthatthe
Agencydevelopedits ratefor excavation,transportationanddisposalwithouttaking
into accountsite-specificfactorssuchasthedistancebetweena sheand a landfill or
complexexcavations.(CW3Mv. lEFt BauerDeposition,p. 44, December2003) As
discussedabove,thetimeit takesfor trucksto go to andfrom thelandfill can impact
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thetimeit takesto excavatea tankandsurroundingmaterial, which impactshow long
theprofessionalmustbeonsite.

Site-specificconditionsor complexitiesshouldalsobeaccommodatedfor when
evaluatingreasonableratesfor excavation,transportationand disposal. Soil
conditionsandexcavationwall stability canaffecttheefficiencyofan excavation.
Shouldsoilpropertiesbepresentwhichcreatewall collapse,sloughingor unsafe
conditions,measuresmustbe employedto protectpersonnel,equipmentand
surroundingstructures. Theseeffortscandisrupt an excavationor at a minimum,
increasethecostsassociatedwith theexcavationbyrequiring benching,slopingor
retaining walls. A trainedprofessionalis requiredto assessthesetypesofsituations
anddevelopfield implementationplansto remedytheproblemandsafelycompletethe
correctiveaction work. TheAgencyhasfailed to accountfor thesetypesoffield
conditions.

Therateshavenotbeenadjustedin nineyearsto accountfor inflation. (CW3M
Company,Inc. v. Illinois EnvironmentalProtectionAgency,BauerDeposition,39:3,
December2003) NotonlyhastheAgencyfailedto accountfor site-specificfactors,
theyhavefailedto adjusttheir rate (exceptfor landfill disposalfees)in nineyears.
Therehasbeenno allowancefor inflation,personnelcostincreasesand raises,higher

fuel costs(whichdramaticallyaffecttruckingandequipmentrates),higher
vehicle/truckand equipmentpurchaseandrepair costs,higher insurancecosts
(particularlyfob wing 9/11/01),higherlicenseandoperating/permitfeesimposedby
theState,etc.

If recoverytrenchesareexcavated,theonly methodfor billing is the cubicyardrate
proposedby theAgency734.825(a). However,excavation,transportationanddisposal
areonlyancillaryfactorsin trenchexcavations.Becauseexcavation,transportation
and disposalarecomponentsofthetrenchinstallation,it is unclearwhetheror not
trenchinstallation/recoverysysteminstallationis considereda conventionalor
alternativetechnology.Recentconversationsanddecisionsby theAgencyindicatethey
viewthecoststo excavateandinstall a recoverytrenchshouldbe thesameas
conventionalcoststo conductexcavationanddisposalactivities. Given thecurrent
regulationsandcorrectiveactionplan developmentprocedures,trenchor recovery
systeminstallation is notan alternativetechnology.Section734.815requiresthatthe
costsassociatedwithfreeproductor groundwater“systems” be submittedfor approval
on a timeandmaterialsbasis,however,the installation oftherecoverysystem,not the
treatment“system“, is notaddressedandis leftout Therecoverytrench Is a more
carefully controlledexcavation,which is measuredto moreprecisedimensionsand
walls controlledfor installationoflarge-diameterrecoverysumps.Sloughingandwall
cave-insarecarefullycontrolled, often with trenchboxes,for safetyas well as to
controlthetypeofbackfill materialsurroundingthesumps,which is typicallyseptic
gravel (2” washedrock or higher). Therecoverysumpsmustbe installedlevel, which
requiredcontrol ofthefloor’ssurface. Thefloor surfaceandsumpsaresurveyed
during constructionto ensuregradeandslopefor recovery. Thesestepsare typically
notnecessaryf/soil is beingexcavatedfor strictly disposal. If recoverysystemsare
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installed, recoverytransferlinesanddischargelinesareusuallyinstalledfollowingthe
excavation,butprior tofinal fill andgradeworkfor restorationto avoidmultiple
disruptionsandmovementofmaterials. Personneloversightfor thistypeofwork
clearly cannotbeincludedin the250cubicyardperday rate.

Theproposedrateapparentlyincludesmileage,transportationand costsassociated
with overnightstaysandhasnotmadeaccommodationsfor thesecosteither.

Overthepast14years,CW~Mhasconductedwork experiencingsomeor all ofthe
factorslisted above. Theratesfor oversighthavebeenacceptableusingtimeand
materialsformatsor byprovidingtheAgencywith thesite-specificfactors,which
affrctedthetotalcosts.

TheAgency’sproposedmaximumfield oversightrate doesnotallow theprofessionalto
adequatelyor responsiblyoverseethe work requiredto meetthespecificationsrequired
in thecorrectiveactionplan. Theproposedrate doesnotaddressanypotentialsite-
specificrequirements,includingthe detailsofthe correctiveactionplan or thesite’s
location. For thesereasonsandbecausethereis nojustificationfor theAgency’s
proposedrate, Section734.845(c)(2)(A) shouldbe strickenand reasonablecostsshould
bedeterminedon a timeandmaterialsbasisbytheprofessionaloverseeingthework
andrelyingon costsprovidedby andcertifiedbyLicensedProfessionalEngineersand
Geologistswho are regulatedbytheDepartmentofProfessionalRegulations

732
3) Paymentfor costsassociatedwith thedevelopmentof remediation

objectivesotherthanTier I remediationobjectivespursuantto 35
Ill. Adm. Code742 shallnotexceedatotal of $800.00.

Theproposedratedoesnotaddressanypotentialsite-specificrequirementsandthe
Agencyalso did notallowfor costsoffieldactivities associatedwith datacollection
neededfor developmentofalternativeremediationobjectives.For thesereasons,
Section732.845(3)shouldbestrickenandreasonablecostsshouldbe determinedon a
timeandmaterialsbasisbytheprofessionaloverseeingthe workandrelyingon costs
providedbyand certifiedby LicensedProfessionalEngineersand Geologistswho are
regulatedby theDepartmentofProfessionalRegulations.

732 & 734
3) Paymentfor costsassociatedwith EnvironmentalLandUse

Controlsand highwayAuthorityAgreementsusedasinstitutional
controlspursuantto 35111.Adm. Code742 shall not exceed
$800.00per EnvironmentalLandUse Controlor Highway
AuthorityAgreement.

Thecostsincurredto developandsecureHighwayAuthorityAgreementswith the
Illinois DepartmentofTransportationare relatively low andpredictableastheprocess
is definedandrequireslittle negotiationor modifications. However,securingHighway
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AuthorityAgreementswith otherentities,suchas villages,cities,or countiesis less
predictable,particularly whenthe entityhasno prior experienceenteringinto suchan
agreementConsiderablymoretime is spentexplainingtheprocessandnegotiatingthe
Agreementto thesatisfactionofboth parties. DevelopmentofEnvironmentalLand
UseControls is evenmoreunpredictableastheagreementsareoften withprivate
propertyownersor individualswith noknowledgeoftheprocessor thelegal
requirements.

TheAgency’sproposedmaximumratedoesnotallow theprofessionalto adequatelyor
responsiblypreparethedocumentsandconductthework requiredto meetthe
specificationsrequiredfor eachtypeofagreementTheproposedratedoesnotaddress
anypotentialsite-specificrequirementsandthereis nojustificationfor theAgency’s
proposedrate. For thesereasons,Section734.845(3)shouldbe strickenand
reasonablecostsshouldbe determinedon a timeandmaterialsbasisby the
professionaloverseeingthework andrelyingon costsprovidedby and certifiedby
LkensedProfessionalEngineersandGeologistswho areregulatedby theDepartment
ofProfessionalRegulations.

f) Developmentof Tier2 or Tier 3 RemediationObjectives. Paymentof
costsfor professionalconsultingservicesassociatedwith thedevelopment
of Tier 2 orTier 3 remediationobjectivesin accordancewith 35 Ill. Adm.
Code742 shall not exceedthe following amounts

1) Paymentfor costsassociatedwith field work andfield oversight
forthedevelopmentof reinediationobjectivesshallnotexceed
$500.00per half-day. Thenumberof half-daysshallnot exceed
thefollowing:

A) Onehalf-dayfor every four soil borings,orfraction
thereof,drilled solely for thepurposeofdeveloping
remediationobjectives. Borings in which monitoring
wells are installedshall be includedin subsection
(d)(l)(B) ofthis Sectioninsteadof this subsection
(d)(l)(A); and

B) Onehalf-dayfor eachmonitoring well, installedsolely
for thepurposeof developingremediationobjectives.

As with themaximumlump sumcostsproposedby theAgencyin Section734.845(b),
theAgency’sattemptto simpljfyrate structurefor drilling andsamplingactivitiesfails
to recognizekeyfactors:theextentoffield work to be conducted(i.e., numberof
boringsand/or monitoringwells)andthedistanceto thesitefor theprofessional.If
monitoringwellsare installed,a minimumoftwo trips is required. Thefirst trip
includesthedrilling andwell installation. During thefirst trip, thewell(s) will be
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developed,4fproductionoccursduring thetimeframepersonnelareon site. The
secondtrip is neededto measurethestaticdepthto groundwaterand to conducta slug
testor a pumptest If thewell(s)do notproduceduring theday ofdrilling, a third trip
maybe requiredto developthewellsprior to conductinghydraulicconductivitytesting
activitiesasdevelopmentmustoccurprior to testingand developmentcannotoccur on
thesameday astestingbecauseit can resultin accuratefield data. Theamountoftime
necessaryto conductpumpingor slugtestsis highly variableandtotally dependenton
thehydraulicconductivityoftheunit(s)beingtested. Giventhecostsconstraints
proposedby theAgency,theprofessionalcannotaccuratelyconductthetestandbe
providedfull compensation.Bothprimary trips requiretwoprofessionalstaffbe on
siteto conductthework properly andin accordancewith OSHArequirements(29CFR
Part 1910).

Thecostperboringor well is lesswhentherearenumerouswellsor boringsand
higherwhenthereareonlyoneor afew. Thesmallernumberofboringsor wells to be
drilled losestheeconomyofscalebattle. Theoversighttime,especiallywhen
signjficant traveltime is required,along withfield equipmentandsupplies,is
significantlyhigherperunit, astherearefewerunitsfor which to spreadoutthecosts.
Thesefactorshavenotbeenaccountedforin the lump sumhalf-dayratescheme
proposedby theAgency.

If theprofessionalsare requiredto travela significantdistanceto reach thesite,
additionaltimewill bespenttravelingandmobilizingto thesite andmayevenrequire
an overnightstay,dependingon theextentofwork to be completed. Travelexpenses
themselveswill be higher. CW3Mhasseveralsitesin theCairo, Illinois area. Travelto
thesesitesisfour hours oneway. Toconductworkata site,assuminga workloadthat
wouldrequireeighthours,a sixteen-hourday wouldbe necessaryto completethefirst
visit

Assite-specificvariableshavenotbeenevaluatedor includedin theAgency’sproposed
report rate andbecausethereis nojustificationfor theAgency’sproposedrate, Section
734.845(d)shouldbestrickenand reasonablecostsshouldbedeterminedon a timeand
materialbasisby theprofrssionaloverseeingthework andrely on costsprovidedby
andcertifiedby LicensedProfessionalEngineersandGeologistswho areregulatedby
theDepartmentofProfessionalRegulations.

2) Excludingcostsset forth in subsection(d)(l) of this Section,
paymentfor costsassociatedwith the developmentof Tier 2 or
Tier 3 remediationobjectivesshall notexceedatotal of $800.00.

Theproposedratedoesnot addressanypotentialsite-specificrequirementsandthereis
nojustjficationfor theAgency’sproposedrate. For thesereasons,Section734.845(3)
shouldbestrickenandreasonablecostsshouldbe determinedon a timeandmaterials
basisby theprofessionaloverseeingtheworkandrely on costsprovidedby and
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certifiedbyLicensedProfessionalEngineersand Geologistswhoare regulatedby the
DepartmentofProfessionalRegulations.

4) 53 Paymentfor costsassociatedwith thepreparationand submission
of correctiveactioncompletionreportsshall not exceedatotal of
$5,120.00.

It is assumedthattheAgency’sMarch 5, 2004pre-filedtestimony,changesweremade
to Section734.845(c);in doingso, thepreviouslyincluded734.845(c)(5) wasomittedin
therevised734.845(c).

As with thesite-specj/ic costsassociatedwith correctiveactionplan developmentfor
eithera conventionalor an alternativetechnology,thecoststo developthecorrective
action completionreport can also behighly variable. Whendevelopinga corrective
action completionreport, theextentandtypeofthe correctiveaction will dictatethe
levelofreportingnecessaryfor thecorrectiveaction completionreport. Thesampling
requirementsofthecompletedcorrectivewill also affecttheamountoftimeandlevel
ofreportingfor thecompletionreport Alternativetechnologiesofteninvolve
significantlymoresoil and/orgroundwatersampling,thusincreasingthetimeand
effortofpreparingthedata within thecompletionreport If off-siteremediationis
conducted,additionalreporting andsupportingor backupdocumentationmaybe
required.

Theproposedrate doesnot addressanypotentialsite-specificrequirementsandthereis
nojustificationfor theAgency’sproposedrate. TheAgencyprovidedno basisasto
how theydevelopedthis rate. For thesereasons,Section734.845(4)shouldbestricken
andreasonablecostsshouldbe determinedon a timeandmaterialsbasisbythe
professionaloverseeingtheworkandrelyingon costsprovidedby andcertifiedby
LicensedProfessionalEngineersand Geologistswho are regulatedbytheDepartment
ofProfessionalRegulations.

732.850& 734.850 Paymenton Time andMaterials

This Sectionsetsforth themaximumamountsthat maybepaidwhenpaymentis allowed
onatimeandmaterialbasis.

a) Paymentfor costsassociatedwith activitiesthat haveamaximumpayment
amountsetforth in othersectionsofthis SubpartF! (e.g. samplehandling
andanalysis,drilling, well installationandabandonment,drum disposal,
or consultingfeesfor plans,field work, field oversight,andreports)shall
not exceedtheamountsset forth in thoseSections,unlesspaymentis
madepursuantto Section734.855of this Part.
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c) Maximumpaymentsamountsfor costsassociatedwith activitiesthatdo
nothavea maximumpaymentamountsetforth in othersectionsofthis
SubpartH shallbe determinedby theAgencyon asite-specificbasis,
provided,however,thatpersonnelcostsshallnot exceedtheamountsset
forth in Section734.AppendixB of thisPart. Personnelcostsshallbe
baseduponthework beingperformed,regardlessofthetitle oftheperson
performingthework. OwnersandOperatorsseekingpaymentshall
demonstrateto theAgencythattheamountssoughtarereasonable.

BOARD NOTE: Alternativetechnologycostsin excessofthe costsofconventional
technologyareineligible forpaymentfrom theFund. SeeSections734.340(b)and
734.630(z)ofthis Part.

CW3Mcontendsthat theprofessional,eithera LicensedProfessionalEngineeror a
LicensedProfessionalGeologistis bestsuitedto makea determinationfor the
personnelnecessarytoperformanygiventaskunderth-isPart. Dependentuponsite-
specWcissues,thelevelofexperienceor knowledgeshoulddictatewhichpersonnel
conductcertaintasks.

Nowherein Section734, doestheAgencyattemptto definewhatpersonnelshould
conductwhat typeofwork. CW3MagreesthatiheAgencyshouldnotspecifically
definetheseroles. Theprofessionalconductingtheworkshouldassigntasksbased
uponknowledge,experience,training andeducation.

Further, limiting consultantsbypredeterminingthetypesoftasksappropriatefor each
personneltitle is highly discriminatoryto smallerconsultingfirms. If theLicensed
ProfrssionalEngineeror Geologistis limitedto conductingonlyvery limitedactivities
andafirin isforcedto hire otherpersonnelto makethecategoriesmatchtheAgency’s,
theyareforcedto incur overheadexpenseswhichcannotbeusedto generaterevenue
(payinglicensedprofessionalsfull salary whenonlysmallportionsofthefrtimecan be
billable). Limiting theprofessional’srole in correctiveaction activitiesalsoplacesthe
entireprogram’sintegrityat risk. TheAgency’sproposedaverageratesandpersonnel
limitationswill leadtoforcingconsultantsto utilizeunqualifiedor lowerpaid
personnelto conductthework with nooversightor assistance.

Withregardsto theBoardNote,thenewlimitationson thecostsfor conventional
technologieswill notmatchreal world costs. IEPA is attemptingto lower conventional
technologycostsbelowmarketconditionsandasa result, it becomesmoreunlikelythat
alternativetechnologiescan betestedandimplementedat or belowthecostsof
conventionaltechnologies.Suchactionscouldleadto thedemiseofalternative
technologies.Proventechnologiesmaynotbe ableto beutilizedandemerging
technologieswill behaltedbecausetheirfield demonstrationscannotbeapprovedwith
theresourcelimitations. It shouldalso bepointedoutthatno conventionaltechnology
i~includedfor groundwaterreinediation.
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732.855& 734.855 UnusualorExtraordinaryExpenses

If an owneroroperatorincursunusualor extraordinaryexpensesthatcausecostseligible
forpaymentto substantiallyexceedtheamountsset forth in this SubpartH, theAgency
maydeterminemaximumpaymentamountsfor the expenseson a site-specificbasis.
Ownersandoperatorsseekingpaymentfor unusualorextraordinaryexpensesshall
demonstrateto theAgencythat suchexpensesareunavoidable,reasonable,andnecessary
in orderto satisfytherequirementsofthisPart.

GiventheAgency’smethodsfor determiningreasonablenessandmaximumpayment
amounts,thereis little doubtthat ownersandoperatorswho incur costshigherthan
themaximumamountswill utilize Section734.855frequently.At thecloseofthe
March 15, 2004hearing,discussionsregardingtheprovisionbegan. BoardMember
Girard asked~[the landfill waslocated200milesfromtheLUSTsite,wouldthehigher
costsfor excavationanddisposalbeconsideredan unusualor extraordinary. CW3M
hadsimilar questions.Previousdiscussionswith theAgencyindicatedthattheir
proposedmaximumrate of$57/cubicyarddidnotfactordistanceto landfill or to the
consultant.(CW3Mv. IEPA,BauerDeposition,p. 44, December2003) When
responding,DougClayindicatedthattheAgencyhadbasedthe $57/cubicyardon
somedistancebutnoAgencypersonnelpresenthadany ideawhatthatnumberwas.
CW3Mobtaineda copy,fromtheIllinois DepartmentofTransportationwebsite,ofthe
awardedbidtabsfor everyprojectin 2003whichcontainedbid itemsfor environmental
work, suchasexcavationanddisposal. Theseawardswerecompletedfollowing
competitivebidding. A summaryoftheinformationis includedin Appendix.1. The
awardedaverageratefor excavationanddisposal,percubicyard, was$99.75, andthe
standarddeviationwasmorethantheaverage,which indicatesthatthecostis highly
variablefromsiteto site. It shouldalso bepointedout that all availableinformation
wasused,36 entriesin all, while theAgencyonly used25selectedfromsometime
during thepastthreeorfouryears.

WithoutknowingwhatdistancetheAgencywill developto matchits maximumrate
andhow thetotalcostswerepreparedutilizing thedistance,it is difficult tofurther
assessanyproposedlimit is reasonable.CW?Mcontendsthatestablishinga maximum
rate thatautomaticallylimitssitesfromconductingconventionalsoil remediationis
highly discriminatoryandthatmanysiteswill needto utilize theprovisionsofSection
734.855. Whilesetratesmay,atfacevalue,appearto benefittankownersand
operatorsandreducedemandson theAgencyandtheBoard, discriminatoryrate
settingmayultimately leadto evenmoreappealsoftheprovisionsof734.

Sitesthat areremoteandlocatedlongdistancesfrom theirproftssionalconsultantand
otherservices(drilling, laboratory, liquid disposal,etc.)will also experiencehigher
costsor coststhat exceedtheAgency’sproposedmaximumrates,particularly
personnelwho are requiredto travel. Thereis no allowancefor greatertraveltimesin
thisPart. ~
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Sitesdealingwith emergencyoperationswill alsolikely incur coststhatexceedthe
proposedmaximumrates. On-sitepersonnelrequirementswill behigheras1person
maybe insufficient FollowingtheAgency’sEmergencyOperationslead, at leasttwo
technicallycompetentpersonsshouldbe on-siteduringemergencyoperationsand
work in a “buddysystem“. Notonly is this an OSHAsafetyrequirement,site
conditionsmayrequiremultipleactivitiesto assessandmitigatethecauseofthe
emergency.

Given theAgency’spastresponsivenessto allowingfor highercostsassociatedwith
unusualor extraordinarycircumstances,it is highly unlikelytheAgencywill ever
allowsuchcosts,regardlessofthejustificationprovided. Mr. Harry Chappelindicated
thathewasunawareofanycircumstancefor whichan owneror operatorwasprovided
higherratesor additionalbu4etamountsfor unusualcircumstancesevenwhen
justification is provided. (C!’VM v. IEPAJChappelDeposition,p. 40, December2003)

Mr. Claystatedonpage281 oftheMarch 15, 2004hearingtranscriptthathefelt the
large majority ofthesiteswouldfall within theproposedrates. However,whenonly
averageswereusedto settherates, it is alreadya giventhat 49%ofthesitescannotfall
at or belowtheproposedrates. Further, he indicatedthat theAgencywoulddenymost
claimsof“extraordinary circumstances”,whichsuggeststhata large numberof
decisionswouldbe appealedto theBoard.

732.865& 734.865 Increasein Maximum PaymentAmounts

Themaximumpaymentamountsset forth in this SubpartH shall be adjustedannuallyby
an inflation factordeterminedby theannualImplicit Price Deflatorfor GrossNational
Productas publishedby theU.S. Departmentof Commercein its SurveyofCurrent
Business.

a) The inflation factorshallbe calculatedeachyearby dividing the latest
publishedannualImplicit PriceDeflatorfor GrossNationalProductby the
annualImplicit PriceDeflatorfor GrossNational Productfor theprevious
year. Theinflation factorshall be roundedto thenearest1/lOO°~.In no
caseshall the inflation factorbe morethanfive percentin asingle year.

GiventheAgency‘c proposedmet4odofdeterminingan annualinflation value,there
shouldbe no limit topercentageincreaseeachyear; it is whatis. If inflation rises
morethan 5%,ownersandoperatorswill experienceincreasesin correctiveaction
costscomparableto the inflationfactor. For anyyearwhereinflation is greaterthan
5%, therateswill neverreflecttheamountover 5%.

b) Adjustedmaximumpaymentamountsshall becomeeffectiveon July 1 of
eachyearandshall remainin effect throughJune30 of thefollowing year.
Thefirst adjustmentshallbe madeon July 1, 2006, by multiplying the
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maximumpaymentamountsset forth in this SubpartH by theapplicable
inflation factor. Subsequentadjustmentsshall be madeby multiplying the
latestadjustedmaximumpaymentamountsby the latestinflation factor.

AstheproposedratesarealreadylowerthantheAgencyhashistoricallydeemed
reasonableandbecausetheproposedrates weredevelopedoveroneyearago andwere
basedby rates thatwherethenonetofouryearsold already,theinflationfactorshould
beappliedto theproposedmaximumratesnow andagainoneyearor at thestart ofthe
nextStatefiscalyearafter adoption. Thereis no reasonto wait overtwoyearsto add
an inflationfactor whentheproposedratesarealreadysignificantlylowerthanthose
previouslybeingpaid.

SUBPART H: MAXIMUM PAYMENT AMOUNTS

In conclusionofcommentsregardingSubpartH, CW~Mrecommendsthefollowing
courseofactionfor establishinga ratestructurefor theAgencyto utilizeto make
reasonablenessdeterminations.As wasapparentduring theMarch 15, 2004hearing,
consultantsrepresentingUSTownersandoperatorsexpressedgreatconcernregarding
theAgency’sproposedratestructure. It is ouropinionthatjfproceduresfor rate
settingcouldbe addressedin a mannerconsistentwithproperstatisticalanalysisand
practicality, theAgencycouldachieveconcurrencewith theregulatedcommunity.

o TheBoardshouldproceedwith rulemakingproceedingsfor Part 734
withoutSubpartH or any referenceto maximumrates.

o RedevelopSubpartHfor a later rulemakingprocedure. Thereplaced
SubpartHshouldinclude:

Detailedproceduresfor thesubmittalofdata in theform ofbudgetsand
paymentrequests.Allow theAgencya meansofcollectingdata in aformat
thatis comparableandcan beproperly analyzed.

Detailedproceduresfor selectingthedata to be evaluated.Selecteddata
shouldnotbe limitedto datafromonly budgetsthatIEPA hasapprovedor
approvedasmodified. Thedatashouldincludethefull rangeofcostsas
submitted.

Detailedproceduresfor statisticalanalysisofthedata sets,suchasthe
selectionandevaluationcriteria utilizedin SW846.

Detailedproceduresforpublishingthedata.

Detailedproceduresfor useofthedataasguidance. Thisshouldincludea
processfor evaluationofsite-specificfactors whichmaydictatecoststhat
exceedtheguidancerates.
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Developedratesshouldbe detailedunitcostsor individualtaskamounts
rather than lumpsumrateswhich includemultiple tasks.

0 Theratesshouldbepublishedguidanceratesandshouldnotbe adoptedas
rule, therebyallowing theAgencyto periodicallyandeasilyupdatetherates
for inflation andasnewdata is generatedandanalyzed. Therates, utilized
asguidancewouldalso be readily adaptablefor unusualandextraordinary
circumstances.A mechanismfor inflationaryincreasescan also easilybe
applied to thepublishedguidance. Thisrecommendationalsoreducesthe
frequencyon which theBoardhasto acton rate modifications.

o During this interim, theAgencyshouldutilizethemostcurrent versionRS
Meansfor unit costrateguidance. Thiswill providetheAgencya meansof
determiningreasonablenessduringtheprocessofcollecting,analyzingand
publishingdatauntil legitimateratescanbedetermined.

732 & 734.AppendixE PersonnelTitles andRates

CWMrequeststhattheAgencyprovidetheback-upor inputdatausedto developthe
ratessothattheinputsandstatisticalanalysiscan be evaluatedfor accuracy.
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